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LONG-TERM  CARE  INSURANCE 


WEDNESDAY,  MAY  2,  1990 

House  of  Representatives, 
Committee  on  Energy  and  Commerce, 
Subcommittee  on  Oversight  and  Investigations, 

Washington,  DC.  -  ' 

The  subcommittee  met,  pursuant  to  notice,  at  10:04  a.m.,  in  room 
2123,  Rayburn  House  Office  Building,  Hon.  John  D.  Dingell  (chair- 
man) presiding. 

Mr.  Dingell.  The  committee  will  come  to  order. 

Today  is  a  hearing  into  the  problems  associated  with  long-term 
health  care  insurance.  This  is  a  problem  which  is  coming  to  the 
fore  and  with  which  this  Nation  should  concern  itself  greatly.  Let's 
look  at  some  of  the  things  that  happen. 

A  stranger  knocks  on  your  door.  He  offers  to  sell  you  protection 
from  the  high  cost  of  long-term  care.  He  says  he  really  has  a  deal 
for  you. 

He  does  not  tell  you  that  he  will  earn  7  5  percent  of  what  you  pay 
in  the  first  year;  but  he  does  purport  to  give  you  objective  advice 
on  how  to  invest  tens  of  thousands  of  dollars  of  your  own  money 
over  the  next  20  years. 

He  doesn't  tell  you  that  the  overwhelming  odds  are  that  you 
won't  need  the  benefits  for  15  to  20  years,  but  he  assures  that  you 
are  covered  in  the  interim. 

He  doesn't  tell  you  what  premiums  will  be  after  the  first  year,  he 
has  no  idea,  but  he  assures  you  that  the  company  won't  single  you 
out  to  pay  more. 

And,  he  doesn't  tell  you  that  his  company  has  no  idea  how  ade- 
quate the  benefits  will  be  when  it  is  time  to  collect,  but  he  assures 
you  that  the  product  covers  all  kinds  of  care. 

Long-term  care  insurance  purports  to  protect  Americans  from 
the  frightening  prospect  of  impoverishment,  and  the  Treasury, 
from  heavy  Medicaid  expenditures.  Industry  representatives  have 
been  touting  this  product  and  simultaneously  seeking  Government 
subsidies.  Meanwhile,  industry  publications  boast  that  the  sales  are 
growing  exponentially. 

This  subcommittee  will  hear  today,  for  all  its  promise,  long-term 
health  insurance  suffers  from  many  of  the  same  maladies  of  health 
insurance.  Worse,  it  has  its  own  set  of  additional  disorders,  prob- 
lems more  akin  to  those  found  with  securities,  pensions,  or  life  in- 
surance. Special  medicine,  some  drawn  from  the  cabinet  used  to 
tame  the  avarice  in  those  vital  areas,  may  be  needed  to  treat  these 
disorders. 
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This  subcommittee  has  investigated  regulatory  failures  in  proper- 
ty and  casualty  insurance  which  failed  to  prevent  insolvencies,  and 
we  have  studied  the  abuse  of  elderly  people  in  the  sale  of  health 
insurance.  Here  we  find  elements  of  both:  irresistible  opportunities 
for  blackguards  to  prey  upon  the  fears  of  financial  loss  and  regula- 
tors unwilling  or  unable  to  help. 

Two  questions  demand  immediate  answers.  First,  can  obvious 
abuses  and  regulatory  lassitude  be  eliminated?  Second,  if  they  can 
be,  what  potential  does  private  long-term  insurance  offer  for  pro- 
tecting our  Nation's  citizens.  The  answer  should  sound  a  note  of 
caution. 

Over  the  past  year,  the  Committee  on  Energy  and  Commerce  has 
contacted  all  50  State  insurance  departments  to  learn  about  long- 
term  care  insurance.  Their  responses  were  less  than  heartening. 
The  majority  appeared  to  know  little  about  what  is  going  on  in 
their  States.  Although  they  rely  heavily  on  complaints,  few  have 
organized  complaint  gathering  systems.  Regulators  lack  clear  actu- 
arial standards,  and  they  lack  centralized  data  on  bad  companies 
and  agents.  They  are  understaffed,  they  are  ill  informed,  and  their 
ability  to  resolve  problems  and  willingness  to  reach  out-of-State  of- 
fenders is  distinctly  limited. 

The  subcommittee  today  makes  available  information  obtained 
from  those  States  that  were  able  to  respond  to  the  inquiry  of  the 
committee.  It  names  certain  companies  whose  activities  may  war- 
rant a  deeper  and  more  thorough  look. 

The  committee  has  also  surveyed  31  major  companies  selling 
long-term  care  insurance  to  learn  what  we  could  not  learn  from 
the  States — namely,  how  the  companies  were  operating.  A  few 
companies  did  not  respond.  The  results  from  those  who  did  often 
told  a  sad  story  for  consumers.  Some  companies  frequently  denied 
claims  or  terminated  policies.  Others  appeared  to  be  cashing  in  by 
pocketing  premiums  from  individuals  who  later  dropped  policies. 
Evidence  suggesting  post-claims  underwriting  was  also  present. 
Companies  told  us  that  they  were  learning  from  their  mistakes. 
Apparently,  some  are  doing  so  at  substantial  expense  to  the  con- 
sumer. 

The  subcommittee  will  release  our  findings,  in  part,  today. 

Operations  of  certain  sellers  of  long-term  care  insurance  were 
also  studied.  The  conclusion:  well-intentioned  State  regulatory  sys- 
tems could  sometimes  be  outgunned  by  a  single  slick  operator.  Out- 
rageous practices,  including  canceling  blocks  of  business  because 
they  weren't  suitably  profitable;  failing  to  use  actuaries  or  to  con- 
trol abusive  agents;  and  having  the  son  of  the  company  president,  a 
doctor,  review  medical  claims  were  events  which  were  permitted  to 
fester. 

Providers  Fidelity,  a  company  we  had  the  privilege  of  examining 
in  detail,  declined  an  invitation  to  appear  at  this  hearing  today  and 
notified  the  chairman  of  the  Committee  on  Energy  and  Commerce 
last  week,  through  its  counsel,  that  the  volatility  of  the  long-term 
care  insurance  market  and  the  drain  on  management  energies 
brought  on  by  the  committee's  investigation  prompted  the  company 
to  stop  writing  products  for  the  elderly. 

I  find  it  curious  that  responding  to  one  day  of  interviews  and  two 
detailed  letters,  one  of  which  the  company  management  ignored  for 
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weeks  until  the  threat  of  a  subpoena,  would  play  a  part  in  taking  a 
bona  fide  company  from  the  market.  We  wonder  whether  more 
than  100  lawsuits  filed  by  aggrieved  policyholders,  including  a 
recent  jury  verdict  of  $13.5  million,  had  something  to  do  with  the 
company's  decision  to  stop  selling  to  the  elderly. 

Finally,  the  subcommittee  heard  from  individuals,  consumer  or- 
ganizations, actuaries,  and  corporate  executives.  All  privately 
warned  of  the  inherent  fragility  of  this  market  and  of  the  woeful 
ignorance  with  which  consumers  are  necessarily  proceeding. 

We  believe  that  consumers  have  the  same  right  to  know  about 
obvious  abuses,  fiscal  uncertainties,  and  structural  defects  in  this 
product,  as  do  corporate  executives.  Regrettably,  consumers  lack 
specific  protections  against  misleading  or  excessive  sales,  and  pre- 
cious little  information  is  available  to  help  them  make  informed 
decisions. 

Today  this  committee  asks,  is  private  long-term  health  insurance 
a  useful  product  for  millions  of  Americans  seeking  protection 
against  financial  and  psychological  ruin,  or  is  it  simply  a  troubled 
commodity,  a  Siamese  twin  to  our  now  failing  health  insurance 
system,  riddled  with  abuse  and  afflicted  with  fraud,  in  need  of 
greater  and  greater  regulation? 

Our  hearing  today  will  show  it  contains  elements  of  both.  The 
abuses  are  becoming  increasingly  well  known.  Let's  look  at  a  few. 

Policies  that  simply  don't  pay  because  of  fine  print  restrictions, 
post-claim  underwriting,  or  agent  deceit.  Policies  that  promise 
more  than  they  deliver  by  disguising  limitations  in  legalese  or  by 
failing  to  provide  for  protection  against  inflation  or  against  prema- 
ture lapsing.  Use  of  phony  groups  to  evade  regulation  and  deny 
consumers'  basic  rights,  extensive  underwriting  that  precludes  ac- 
cessibility to  those  needing  coverage,  or  an  absolute  lack  of  under- 
writing which  contributes  to  price  instability  or  even  insolvency. 

Beyond  obvious  consumer  abuse,  there  are  subtler  structural 
problems  affecting  accessibility  and  affordability.  Underpricing,  a 
pernicious  and  cynical  device  used  to  lure  consumers  and  to  drive 
out  competitors,  creates  a  constant  danger. 

Meanwhile,  scores  of  bills  have  been  introduced  in  the  Congress 
asking  members  to  dole  out  tax  preferences,  create  reinsurance 
boards,  or  grant  broad  Medicaid  waivers  to  encourage  sale  of  long- 
term  care  insurance.  Today's  hearings  will  show  that  such  protec- 
tions warrant  the  same  hard  study  that  would  attend  any  potential 
Federal  expenditure.  Indeed,  it  is  plain  to  this  member  that  afford- 
ing these  kinds  of  preferences,  benefits,  reinsurance.  Medicaid 
waivers,  or  other  things  until  that  industry  has  cleaned  up  its  act 
would  be  unwise  and  would  be  extremely  costly  not  only  to  con- 
sumers but  to  Government. 

As  insurers  come  to  this  and  other  committees  seeking  Medicaid 
waivers  and  tax  advantages,  they  are  going  to  have  to  answer  some 
basic  questions.  We  will  look  forward  to  their  answers,  and  they 
will  not  get  what  they  seek  until  the  answers  have  been  given. 

The  Chair  will  recognize  members  for  opening  statements,  start- 
ing with  my  good  friend  from  Virginia,  Mr.  Bliley. 

Mr.  Bliley.  Thank  you,  Mr.  Chairman. 

I  commend  you  for  holding  a  hearing  on  this  issue  of  long-term 
care  insurance,  which  is  of  great  concern  to  the  elderly  and  to  their 


4 


families.  Due  to  the  repeal  of  the  Medicare  Catastrophic  Coverage 
Act  which  provided  an  expanded  long-term  care  benefit  to  the  el- 
derly and  the  inability  of  the  Pepper  Commission  to  formulate  a 
fiscally  responsible  long-term  care  proposal,  it  is  essential  that  the 
private  insurance  market  provide  this  product  greatly  needed  by 
the  elderly  of  this  country. 

The  private  insurance  market  has  expanded  to  provide  long-term 
care  insurance  that  otherwise  would  be  unavailable.  As  of  June 
1989,  there  were  more  than  100  insurers  and  more  than  1.3  million 
policies  purchased.  While  these  policies  have  provided  comfort  for 
many  families  when  faced  with  financing  the  care  for  an  ill  family 
member,  I  am  troubled  by  allegations  of  abusive  sales  and  claim 
practices  by  some  companies.  Such  companies  should  be  prosecuted 
to  the  full  extent  of  the  law. 

I  am  hopeful  that  this  hearing  will  shed  some  light  on  the  nature 
and  extent  of  these  practices.  While  I  believe  it  is  proper  for  Con- 
gress to  investigate  these  allegations,  I  would  like  to  point  out  that 
regulation  of  the  insurance  industry  has  historically  been  the  re- 
sponsibility of  the  States,  and  States  are  beginning  to  address  the 
regulation  of  long-term  care  insurance  marketers. 

The  National  Association  of  Insurance  Commissioners  has  devel- 
oped model  regulations  which  some  States  have  already  adopted. 
States  should  be  given  the  opportunity  to  evaluate  this  model  and 
adopt  appropriate  regulations.  These  regulations  then  need  to  be 
given  time  to  work.  Only  after  that  time,  and  if  abuses  are  not 
curbed,  should  other  alternatives  for  regulating  this  industry  be 
considered. 

Mr.  Chairman,  I  would  like  to  welcome  our  witnesses  here  today, 
and  I  look  forward  to  their  testimony. 

Mr.  DiNGELL.  The  Chair  thanks  the  gentleman. 
The  gentleman  from  Oregon,  Mr.  Wyden. 
Mr.  Wyden.  Thank  you,  Mr.  Chairman. 

First  of  all,  I  want  to  associate  myself  with  your  remarks  because 
I  think  they  really  sum  up  the  challenge  that  we  have  got  in  front 
of  us. 

I  think  what  the  committee's  study  indicates  is  that  significant 
segments  of  the  long-term  care  insurance  industry  are  using  older 
people  as  guinea  pigs  to  really  test  out  their  products,  and  the 
reason  that  they  are  going  through  this  period  of  testing  is  that  our 
study  shows  that  most  long-term  care  insurance  companies  are 
having  great  difficulty  calculating  their  costs,  they  are  having 
great  difficulty  determining  utilization,  they  can't  even  define  some 
of  the  basic  terms  of  private  long-term  care  coverage,  and  they 
can't  put  together  basic  actuarial  standards. 

But  even  though  there  is  this  tremendous  uncertainty  within  the 
industry  itself,  these  products  always  seem  to  be  advertised  and 
promoted  as  the  one  product  that  finally  will  give  older  people  real 
security  from  the  crushing  costs  of  long-term  care. 

I  think  what  concerns  me  most  about  what  we  have  found  to 
date,  Mr.  Chairman,  is  that  it  seems  that  these  insurance  products 
are  in  the  market  one  day  and  then  gone  the  next,  and  I  have  real 
questions  about  whether  or  not  a  lot  of  these  companies  are  even 
going  to  be  around  to  be  able  to  pay  the  claims  for  the  older  people. 
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Now  the  industry  argues  that  if  there  are  minimal  Federal 
guidelines  that  somehow  this  will  stifle  the  development  of  the 
product.  I  think  quite  the  opposite;  I  think  that  unless  there  are 
minimal  Federal  guidelines  and  we  replace  this  crazy  quilt  of  in- 
consistent State  regulations,  I  fear  that  this  product  will  end  up 
like  the  old  Medigap  policies  with  the  same  problems  and  the  same 
scandals. 

The  last  point,  Mr.  Chairman,  is  that  I  think  we  need  to  move 
quickly  to  curb  these  abuses,  because  now  that  catastrophic  care 
has  been  repealed  there  is  tremendous  confusion  among  seniors  as 
to  what  Medicare  covers  and  what  it  doesn't,  and  this  is  an  ideal 
time  for  crooks  to  flourish  in  the  private  long-term  care  area 
simply  because  there  is  so  much  confusion. 

So  I  look  forward  to  working  with  you  and  our  colleagues,  Mr. 
Chairman,  and  I  commend  you  for  this  effort. 

Mr.  DiNGELL.  The  time  of  the  gentleman  has  expired. 

The  Chair  recognizes  the  gentleman  from  Tennessee,  Mr.  Cooper. 

Mr.  Cooper.  I  also  commend  the  Chair  for  calling  this  important 
hearing.  I  can't  think  of  a  more  felt  or  urgent  need  on  behalf  of  my 
constituents  than  the  need  for  long-term  health  care  for  our  elderly 
or  soon  to  be  elderly.  Unfortunately,  it  does  seem  to  be  a  difficult 
need  to  be  able  to  afford  or  pay  for. 

Congress  is  looking  very  hard  at  finding  ways  to  pay  for  nursing 
home  care  and  other  forms  of  long-term  care  for  our  elderly,  so,  in 
a  sense,  it  doesn't  surprise  me  that  private  companies  are  finding  a 
similar  difficulty  in  being  able  to  account  actuarially  for  the  fiscal 
needs  that  these  programs  demand. 

But  I  look  forward  to  exploring  these  issues  and,  hopefully,  find- 
ing a  way  that  we  can  provide  a  quick  and  reliable  path  for  our 
elderly  and  for  our  younger  people  to  be  able  to  accommodate  and 
pay  for  these  very,  very  important  needs. 

I  thank  the  Chair  for  holding  this  hearing. 

Mr.  DiNGELL.  The  Chair  thanks  the  gentleman. 

The  gentleman  from  North  Carolina,  Mr.  McMillan. 

Mr.  McMillan.  Thank  you,  Mr.  Chairman. 

I  thank  you  for  holding  these  hearings  on  an  extremely  impor- 
tant subject.  I  think  all  of  us  would  acknowledge  that  health  care 
costs  and  accessibility  are  perhaps  one  of  the  major  fundamental 
domestic  problems  facing  this  Nation,  people  of  all  ages,  and  cer- 
tainly long-term  health  care  for  senior  citizens  is  a  major  part  of 
that. 

Frankly,  I  think  we  are  failing  to  address  the  real  causes  of  these 
problems  across  the  board,  and  that  is  one  of  the  fundamental  rea- 
sons why  they  persist,  so  I  am  delighted  that  we  are  holding  hear- 
ings on  this  particular  aspect  of  the  problem. 

I  don't  think  it  does  any  good  to  bash  those  in  the  private  sector 
who  have  attempted  to  meet  the  problem.  I  don't  think  anyone 
would  argue  that  they  have  been  highly  successful  in  doing  so.  But 
we  are  dealing  with  a  fast  changing  situation  in  terms  of  the  needs 
out  there  and  the  costs  associated  out  with  it.  It  has  been  an  ex- 
traordinarily difficult  thing  to  do.  I  think  the  fact  that  in  6  years 
we  have  gone  from  125,000  policies  to  over  1,200,000  policies  out- 
standing indicates  the  nature  of  the  scope  of  the  change  that  is 
taking  place. 
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I  would  hope  that  in  these  hearings  we  can  uncover  facts  that 
would  enable  us  to  do  some  constructive  things  that  would  clarify 
the  issue  and  perhaps  set  some  patterns  or  national  standards  or 
expectations  that  the  private  sector  could  shoot  for  which  might 
justify  certain  kinds  of  incentives  to  achieve  those  standards  that 
would  help  us  solve  this  problem,  to  the  degree  possible,  through 
private  sector  solutions. 

Right  now,  I  think  we  are  witnessing  a  withdrawal  from  the 
market  of  private  underwriters  from  the  health  care  field,  and  if 
you  don't  believe  that,  come  sit  at  any  Congressional  office  here 
and  listen  to  the  complaints  from  constituents  that  are  faced  with 
unacceptable  changes  in  the  nature  of  their  private  coverage  over 
the  past  year.  I  sense  that  there  is  a  withdrawal  from  that  on  the 
part  of  the  industry  and  perhaps  for  good  reasons.  We  have  got  to 
come  to  grips  with  that;  30  percent  of  the  population  is  uninsured. 

Here,  we  are  dealing  with  a  situation  in  which  42  percent  of  pay- 
ments for  long-term  care  are  made  by  the  Government,  the  balance 
by  the  individuals  or  private  insurance.  Our  challenge,  it  seems  to 
me,  is  to  develop  a  means  whereby  we  encourage  and  stimulate  pri- 
vate sector  solutions  to  the  problem,  not  discourage  them,  and  I 
would  hope  in  this  process  that  we  can  discover  some  information 
that  enables  us  and  enables  the  private  sector  to  move  with  more 
confidence  in  this  area. 

I  thank  the  chairman. 

Mr.  DiNGELL.  The  Chair  thanks  the  gentleman. 

The  Chair  recognizes  the  gentleman  from  Georgia,  Mr.  Rowland. 

Mr.  Rowland.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Chairman,  if  there  is  one  topic  of  conversation  that  comes  up 
at  the  town  meetings  that  I  have  at  home,  it  is  health  care,  and 
almost  always  there  is  a  concern  expressed  about  long-term  care. 
While  this  concept  of  selling  insurance  for  long-term  care  is  rela- 
tively new  in  the  insurance  industry,  I  think  there  is  a  lot  of  atten- 
tion that  is  being  focused  on  that  now. 

I  had  introduced  in  the  100th  Congress  and  again  in  the  101st 
Congress  H.R.  3491,  which  allows  an  IRA  type  of  deduction  for  in- 
dividuals who  wanted  to  purchase  long-term  care.  Now,  obviously, 
if  you  are  going  to  have  some  legislation  like  that,  you  need  to 
know  what  you  are  purchasing.  How  is  that  going  to  work? 

It  has  already  been  pointed  out  by  the  gentleman  from  Oregon 
that  there  are  many  different  problems  that  you  encounter  with 
this — a  transition  from  alternate  living  service  to  a  nursing  home 
when  that  becomes  necessary — many,  many  questions  need  to  be 
answered  about  this. 

So  before  we  pass  legislation  such  as  I  have  introduced  to  pur- 
chase this  type  of  insurance  with  some  type  of  a  tax  break,  we  need 
to  look  at  what  it  is  we  are  going  to  allow  to  be  purchased  if  this 
legislation  were  to  become  law. 

So,  Mr.  Chairman,  I  want  to  commend  you  for  focusing  attention 
on  this  issue  and  certainly  look  forward  to  the  hearings  and  hope 
some  resolution  can  come  about  for  this  particular  type  of  insur- 
ance. 

Mr.  DiNGELL.  The  Chair  thanks  the  gentleman. 
The  Chair  announces  that  we  will  now  hear  our  first  panel  of 
witnesses.  The  first  witnesses  will  be  Ms.  Marian  Miller  of  Redondo 


Beach,  CA,  and  Mr.  Ron  Pollack,  executive  director.  Families  USA 
Foundation,  Washington,  D.C. 

To  our  panelists,  the  Chair  has  several  comments  that  have  to  be 
made  as  part  of  the  preparation  for  their  testimony.  First,  the 
Chair  advises  that  copies  of  the  rules  of  the  House,  rules  of  the  sub- 
committee, and  rules  of  the  committee  are  there  at  the  table  to 
advise  you  of  your  rights  and  to  inform  you  of  the  limitations  on 
the  powers  of  the  committee  as  you  appear  here  before  us. 

Second,  the  Chair  advises  that  it  is  the  practice  of  this  committee 
that  the  testimony  of  all  witnesses  is  taken  under  oath.  The  Chair 
inquires,  do  either  of  you  object  to  testifying  under  oath? 

Mr.  Pollack.  No,  sir. 

Mr.  DiNGELL.  Very  well.  Then  the  Chair  has  one  last  item.  That 
is,  since  you  are  being  required  to  testify  under  oath,  do  either  of 
you  desire  to  be  advised  by  counsel  or  attorney  during  the  time 
that  you  appear  here  today? 

Ms.  Miller.  No. 

Mr.  Pollack.  No. 

Mr.  DiNGELL.  Very  well.  Then,  if  you  have  no  objection  to  testify- 
ing under  oath,  would  you  please  each  rise  and  raise  your  right 
hand. 

[Witnesses  sworn.] 

Mr.  DiNGELL.  Very  well.  You  may  each  consider  yourself  to  be 
under  oath,  and  we  will  hear  Ms.  Miller  first  and  then  Mr.  Pollack. 
The  Chair  thanks  you  on  behalf  of  the  committee  for  your  assist- 
ance to  us  and  for  your  testimony,  and  we  now  recognize  you,  Ms. 
Miller. 

TESTIMONY  OF  MARIAN  C.  MILLER,  REDONDO  BEACH,  CA.;  AND 
RONALD  F.  POLLACK,  EXECUTIVE  DIRECTOR,  FAMILIES  USA 
FOUNDATION 

Ms.  Miller.  Thank  you,  Congressman  Dingell.  It  means  a  great 
deal  for  me  to  be  here  today. 

My  name  is  Marian  Miller,  and  I  live  in  Los  Angeles.  I  would 
like  to  share  with  you  my  parents'  experience  with  long-term  care 
insurance  and  the  accounts  of  others  whose  devastating  experi- 
ences I  came  to  investigate  as  a  result  of  my  own  family's  incident. 

Over  the  last  10  years  as  my  parents'  health  declined,  I  was  in- 
creasingly called  upon  to  help  care  for  them  and  to  help  with  their 
financial  matters.  The  last  thing  my  parents  wanted  was  to  be  a 
burden  to  anyone  in  their  old  age,  and  they  did  everjrthing  within 
their  power  to  avoid  this  happening.  They  were  very  conservative 
with  their  savings  and  rationed  the  hours  they  had  nursing  aides 
in  their  home  to  help  care  for  them. 

In  1985,  they  each  purchased  a  legislation  insurance  policy  with 
Providers  Fidelity  in  the  event  they  would  no  longer  be  able  to 
care  for  one  another  in  their  home.  I  understand  that  this  policy 
was  a  guaranty  issue  with  no  underwriting  restrictions. 

After  paying  premiums  on  their  policies  for  over  a  year,  the  day 
did  in  fact  arrive  when  they  could  no  longer  function  minimally  on 
their  own.  The  physical  process  of  placing  my  parents  in  a  nursing 
home  was  extremely  painful  for  all  of  us. 
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In  the  months  that  followed,  as  they  began  their  adjustment 
process  in  the  nursing  home,  I  waited  for  a  response  from  Provid- 
ers Fidelity  on  the  claims  submitted  on  my  parents'  behalf.  Multi- 
ple times  when  we  made  inquiries  on  the  status  of  the  claims,  we 
were  told  by  Providers  that  they  had  not  received  the  claims,  so  we 
would  simply  resubmit  them.  Eventually,  I  had  to  fly  from  my 
homes  in  Los  Angeles  to  Arizona  and  hand  carry  the  claims  from 
the  doctor's  office  for  completion  there  to  the  nursing  home  for 
their  completion,  finally  mailing  the  claims  myself  by  certified 
mail  to  insure  that  Providers  received  them.  I  am  sure  that  other 
families  did  not  go  to  this  extreme,  but  even  that  did  not  get  the 
claims  processed. 

Both  my  parents  were  painfully  aware  that  their  finances  were 
dwindling  as  they  anxiously  waited  to  hear  from  the  insurance 
company.  It  was  a  tremendously  humiliating  experience  for  them 
to  be  facing  the  prospect  of  impoverishment  as  the  same  time  their 
health  was  failing.  Their  greatest  fear  was  not  that  of  death  but, 
rather,  that  they  would  outlive  their  finances.  Many  times,  I  had  to 
listen  to  conversations  between  my  parents  in  which  they  would 
say,  "Let's  just  hope  that  we  die  before  our  money  runs  out." 

When  it  became  obvious  that  the  insurance  company  had  no  in- 
tention of  paying  their  claims,  my  mother  did  turn  her  focus  away 
from  life,  inward,  to  the  process  of  dying.  After  my  mother  died  in 
December  of  1987  and  over  4  months  after  filing  the  final  claims  on 
her  behalf.  Providers  explained  that  they  were  waiting  for  addi- 
tional medical  records  on  my  mother. 

In  checking  with  the  facility  where  my  mother's  records  were, 
because  I  was  suspicious  of  the  bad  faith  practices  of  Providers,  I 
was  advised  by  the  facility  that  they  had  no  request  on  file  for  my 
mother's  medical  records  from  Providers  Fidelity.  Providers  Fideli- 
ty eventually  did  respond  to  her  claims,  denying  them  on  the  basis 
that  she  was  not  receiving  a  skilled  level  of  care  even  though  her 
doctor  had  provided  documentation  to  the  contrary  on  a  number  of 
occasions. 

Although  my  father  had  been  crippled  and  unable  to  feed,  dress, 
or  bathe  himself  without  assistance  for  years,  one  of  Providers' 
denial  letters  on  my  father's  behalf  said,  *'Mr.  Wilson  has  been  ob- 
served to  walk  unassisted,  indicating  that  the  patient  could  be  in- 
dependent by  this  time."  This  was  the  basis  for  the  denial  of  my 
father's  claims.  Several  months  after  my  mother  had  died,  my  fa- 
ther's only  remaining  funds  lay  in  the  cash  value  of  his  life  insur- 
ance policy  which  I  was  forced  to  cash  in  and  use  on  his  nursing 
home  expenses  before  finally  placing  him  on  public  assistance. 

I  also,  in  the  course  of  my  problems  with  Providers,  filed  com- 
plaints with  the  Arizona  Department  of  Insurance,  where  my  par- 
ents resided,  but  their  only  response  was  to  send  the  insurance 
company  a  series  of  form  letters  notifying  them  that  the  company 
had  committed  a  minor  infraction  of  the  Unfair  Claims  Practices 
Act.  In  April  of  1988,  I  flew  to  Arizona  myself  and  found  over  50 
similar  complaints  filed  against  Providers  Fidelity  at  the  Arizona 
Department  of  Insurance.  I  was  amazed  that  this  was  happening  to 
so  many  other  people  in  a  methodical  system,  yet  when  I  asked 
what  the  department  was  doing  about  this  I  was  told  it  was  not  a 
priority  at  this  time. 


I  finally  had  to  resort  to  filing  a  lawsuit  against  Providers  Fideli- 
ty to  get  my  parents'  claims  paid.  After  the  lawsuit  settled,  I  asked 
my  attorney  to  send  me  all  the  evidence  he  had  accumulated 
against  Providers  in  the  course  of  the  lawsuit.  This  included  long- 
term  care  and  Medigap  insurance  complaints  collected  from  depart- 
ments of  insurance  across  the  country.  It  would  be  a  challenge  for 
anyone  to  read  just  a  few  of  the  stories  contained  in  those  files  and 
not  be  brought  to  tears. 

Over  the  past  year,  I  have  contacted  over  100  of  these  victims 
and  their  families,  and  I  would  like  you  to  see  some  of  the  letters 
that  they  have  responded  with  (indicating  documents).  These  are 
the  victims.  They  are  real,  they  are  not  statistics,  and  these  are 
some  of  their  pictures.  And  I  would  like  to  give  you  a  few  examples 
of  some  of  the  files  that  I  found. 

This  one  is  from  North  Dakota.  Delores  Holden  wrote  concerning 
her  85-year-old  father's  experience.  ''Providers  accepted  premiums 
until  I  filed  a  claim.  I  paid  his  premiums  for  over  a  year.  When  he 
fell  and  broke  his  hip,  they  refused  to  pay  anything  on  the  grounds 
that  I  said  on  the  application  form  that  he  did  not  have  heart  trou- 
ble. The  doctor  at  some  time  had  written,  'Seems  disoriented.'  Pro- 
viders concluded  that  to  be  having  heart  trouble.  My  gripe  with 
Providers  is  not  in  informing  me  at  the  time  of  application  that 
they  would  not  pay  claims." 

This  complaint  comes  from  Aurora,  Missouri.  Mr.  Harris  is  dis- 
abled, totally  blind  in  one  eye,  with  only  partial  vision  in  the  other. 
He  also  has  a  serious  heart  condition.  He  and  his  wife  were  both  in 
their  late  70's  when  they  purchased  a  policy  with  Providers  Fideli- 
ty. When  Providers  Fidelity  denied  his  wife's  nursing  home  claims 
on  the  basis  of  mental  illness,  he  could  no  longer  absorb  the  nurs- 
ing home  expenses.  Against  his  doctor's  advice,  he  was  forced  to 
discharge  her  from  the  nursing  home,  sell  his  farm,  and  care  for 
his  wife  at  home.  His  wife  suffered  from  Alzheimer's  disease  and 
Parkinson's  disease  and  had  suffered  several  strokes  as  well. 

Mr.  John  Dillon  of  Colorado  Springs  sustained  a  hip  fracture  and 
filed  a  claim  for  benefits  on  his  nursing  home  insurance  policy. 
Years  earlier,  he  had  lost  the  vision  in  one  eye,  and,  as  a  conven- 
ience, his  wife  routinely  laid  out  his  medications  for  him  because  of 
his  inability  to  read  fine  print.  Although  his  claim  for  benefits  was 
based  on  the  need  for  skilled  care  for  his  broken  hip,  Providers  Fi- 
delity denied  his  claim  and  rescinded  his  policy,  noting  that  his 
wife's  laying  out  his  medications  for  him  constituted  assistance  in 
his  activities  of  daily  living,  making  him  ineligible  for  coverage. 

Fred  Axelson  of  North  Dakota  used  his  personal  savings  of 
$37,000  to  pay  for  his  mother's  nursing  home  expenses  when  Pro- 
viders failed  to  do  so.  This  is  a  problem  that  is  bankrupting  entire 
families,  and  I  know  from  personal  experience  it  is  not  affecting 
just  the  immediate  victims  themselves,  and  this  is  a  problem  that 
will  continue  to  do  so  until  we  deal  squarely  with  the  problems  of 
the  long-term  insurance  market. 

Time  is  not  on  the  side  of  the  elderly.  We  don't  have  time  to  wait 
until  the  NAIC  regulations  are  accepted  by  various  States.  The  el- 
derly don't  have  the  time;  they  are  suffering  now. 

The  abuses  that  I  found  were  abundant — excuse  me;  I  want  to 
state  some  additional  bad  faith  that  I  found  in  general  with  Provid- 
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ers.  Claims  for  Alzheimer's  victims  were  denied  on  the  basis  of  a 
mental  illness  exclusion  across  the  board.  Insured  individuals  were 
issued  waivers  to  sign  which  excluded  coverage  for  their  existing 
health  problems  in  exchange  for  continuation  of  their  policy.  If  the 
insured  refused  to  sign  the  waiver,  their  policy  was  simply  rescind- 
ed. 

Providers  accepted  premiums  from  individuals  for  years  then  re- 
scinded their  policy  when  the  first  claim  was  submitted.  I  spoke 
with  people  who  had  paid  over  $5,000  in  premiums.  These  are  el- 
derly people  who  are  on  extremely  fixed  incomes  and  doing  with- 
out other  necessities  so  that  they  can  pay  these  insurance  premi- 
ums. They  paid  premiums  only  to  have  their  policy  cancelled  when 
Providers  cancelled  the  entire  group  under  which  their  policy  was 
purchased. 

Some  policies  provided  a  6-month  exclusionary  period  for  pre-ex- 
isting conditions,  yet  the  company  searched  past  medical  records  in 
excess  of  5  years  for  pre-existing  conditions  when  claims  were  filed. 

Some  individuals  sent  in  their  premiums  with  their  policy  appli- 
cations only  to  have  Providers  deny  them  coverage  but  keep  their 
money.  In  one  such  case,  Providers  kept  the  party's  premium  of 
over  $4,000,  refunding  the  money  7  months  later  when  the  family 
finally  complained  to  their  State  Department  of  Insurance. 

I  found  incidents  in  which  the  company  accepted  premiums  but 
failed  to  issue  the  policy  certificate  to  the  insured,  often  counting 
on  the  failing  mental  health  of  the  elderly,  and  I  found  incidents 
where  claims  were  delayed  in  excess  of  9  months  and  a  frequent 
switching  of  the  company's  position  for  denial  of  these  claims  once 
they  were  reviewed. 

In  the  course  of  my  investigations  against  Providers  Fidelity,  I 
also  learned  that  Dr.  Richard  Dozer,  the  former  medical  director  of 
the  company,  was  a  major  shareholder  and  son  of  the  president  of 
the  company,  Harry  Dozer. 

Many  elderly  individuals  purchased  multiple  policies  from  sever- 
al companies  like  lottery  tickets,  hoping  that  at  least  one  would 
pay  benefits  when  needed.  I  have  seen  so  much  confusion  and  dis- 
trust in  this  market  that  I  have  come  to  refer  to  it  as  ''unsurance." 

Last  November  while  in  Colorado  visiting  family,  I  also  visited 
the  Colorado  Department  of  Insurance.  There  I  found  over  a  dozen 
similar  complaints  filed  against  not  only  Providers  Fidelity  but 
other  companies  and  their  agents  as  well — United  Equitable, 
American  Integrity,  Transport  Life.  These  people  are  falling 
through  glaring  gaps  in  our  regulatory  system. 

Ample  statistics  can  be  compiled  to  show  the  extent  of  this  prob- 
lem in  numbers,  but  statistics  hava  a  convenient  way  of  distancing 
us  from  the  very  real  devastation  that  is  going  on  in  these  individ- 
uals' lives  and  their  families.  I  have  two  small  children  at  home, 
and  you  must  know,  I  would  rather  be  at  home  with  my  children 
than  have  to  be  here  today  to  discuss  this  issue,  but  it  is  a  profound 
rape  of  our  elderly,  and  it  haunts  me,  and  it  should  haunt  everyone 
in  this  room.  We  need  to  resolve  this  problem  and  resolve  it  on  a 
timely  basis. 

My  mother  suffered  in  a  way  that  destroyed  her  will  to  live.  I  am 
only  one  person,  but  if  I  can  find  this  many  other  victims,  how 
many  more  must  there  be  out  there? 
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[The  prepared  statement  of  Ms.  Miller  follows:] 

Statement  of  Marian  C.  Miller 

My  name  is  Marian  Miller  anc'  I  would  like  to  share  with  you  my  family's  experi- 
ence with  long  term  care  insurance.  The  irreparable  damage  my  family  suffered  as 
the  result  of  the  bad  faith  practices  of  one  company,  Providers  Fidelity,  prompted 
me  to  spend  2  years  investigating  this  and  other  insurance  companies  more  thor- 
oughly. I  have  found  an  abundance  of  both  company  and  agent  abuse  in  the  long 
term  care  insurance  market.  I  would  like  to  share  with  you  my  experience,  findings 
and  offer  some  solutions  to  the  problem. 

Both  of  my  parents  had  developed  chronic  disabilities  by  the  time  they  reached 
their  early  60's.  My  father  had  actually  been  crippled  with  arthritis  since  I  was  in 
high  school  and  had  required  intermittent  nursing  care  over  the  years  for  a  myriad 
of  surgeries.  My  mother  had  advanced  osteoporosis,  bronchiectasis,  arthritis,  and 
moderate  to  severe  nervous  tremors.  She  had  suffered  a  stroke  in  1985  and  was  sub- 
ject to  periods  of  blackouts.  Although  my  mother  was  very  frail,  my  father  could  not 
dress  himself  or  bring  himself  to  a  sitting  position  in  bed  without  -her  assistance. 
Nevertheless,  they  struggled  together  to  care  for  one  another  in  their  home  and 
clung  fiercely  to  their  independence.  Eventually  my  parents'  health  deteriorated  to 
the  point  that  they  were  asked  to  leave  the  senior  retirement  center  where  they 
resided  because  it  was  recognized  that  they  were  no  longer  capable  of  independent 
living.  With  my  parents,  I  reviewed  their  finances,  comparing  the  costs  of  24-hour 
skilled  nursing  care  at  home,  to  what  we  could  expect  their  expenses  to  be  in  a 
nursing  home.  Based  on  the  coverage  offered  in  their  long  term  care  insurance 
policy,  which  they  had  purchased  in  November  of  1985,  we  came  to  the  painful  con- 
clusion that  their  savings  would  stretch  longer  in  the  nursing  home,  utilizing  the 
policy.  The  more  expensive  alternative  was  to  stay  in  their  home  with  24-hour 
skilled  nursing  care,  with  no  insurance  to  offset  their  costs.  I  painstakingly  re- 
viewed the  policy  with  my  parents'  physician  and  a  close  relative  in  the  insurance 
business,  to  ensure  that  we  understood  the  policy  coverage  and  that  this  policy 
would  offer  benefits  that  would  cushion  my  parents  from  catastrophic  nursing  home 
costs,  estimated  at  about  $4,500/month  for  both  parents. 

In  February  of  1987  my  parents  both  entered  a  nursing  home  and  shortly  thereaf- 
ter the  first  of  many  claims  were  submitted  on  their  behalf.  The  restrictive  policy 
coverage  required  a  3-day  hospital  stay  prior  to  entering  the  nursing  home.  When 
my  mother  was  transferred  from  the  nursing  home  to  the  hospital  emergency  room 
for  treatment  of  a  wrist  fracture,  she  was  treated  and  released  to  the  nursing  home 
on  the  same  day.  Providers  Fidelity  considered  this  to  negate  her  coverage  since  she 
was  not  in  the  hospital  for  3  days  before  returning  to  the  nursing  home.  This 
method  of  denying  claims  was  employed  many  times  by  Providers  Fidelity.  When 
this  method  of  claim  denial  was  not  available,  Providers  Fidelity  would  stall  for 
time  by  dragging  out  responses  to  our  claims  for  months,  finally  responding  with 
the  explanation  that  they  were  waiting  for  additional  medical  records  in  order  to 
review  the  claims.  My  suspicions  about  the  company's  bad  faith  intent  grew  and  I 
contacted  the  facility  where  my  mother's  nursing  home  records  were  kept.  They 
showed  no  record  of  a  request  for  my  mother's  medical  records  from  Providers  Fi- 
delity, more  than  4  months  after  I  had  submitted  a  claim  to  Providers  by  certified 
mail. 

Eventually  Providers  Fidelity  did  respond,  denjdng  my  mother's  claims  on  the 
basis  that  she  was  not  receiving  the  "skilled"  level  of  care  required  under  the  policy 
and  that  her  "primary"  care  was  not  directed  to  the  compression  fractures  of  her 
spine.  My  mother's  advanced  osteoporosis  required  that  she  receive  painful  calcium 
injections  in  her  spine  twice  weekly,  from  the  time  she  entered  the  nursing  home 
until  her  death  10  months  later,  in  December  of  1987. 

The  insurance  company  failed  to  provide  a  definition  of  what  they  considered 
"skilled"  or  "primary"  care  to  be.  The  majority  of  my  father's  claims  for  benefits 
were  likewise  denied.  Although  my  father  has  been  severely  crippled  and  unable  to 
feed,  bathe  or  dress  himself  without  assistance  for  years,  one  of  Providers'  denial 
letters  stated  .  .  .  "Mr.  Wilson  has  been  observed  to  walk  unassisted,  indicating  that 
the  patient  could  be  independent  by  this  time."  This  was  the  basis  for  denial  of  my 
father's  claim  for  benefits.  Numerous  times,  our  family  physician  submitted  docu- 
mentation to  the  company,  attesting  to  the  fact  that  each  of  my  parents  did  require 
and  were  receiving  a  skilled  level  of  care,  but  Providers  refused  to  change  their  posi- 
tion. 

My  parents'  combined  medical  expenses  in  the  nursing  home  were  varying  be- 
tween $5,000  to  $6,000  a  month.  As  we  waited  for  Providers  Fidelity  to  pay  their 
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claims,  their  funds  dwindled  quickly.  Many  times  I  had  to  listen  to  conversations 
between  my  parents  in  which  they  said,  "Let's  just  hope  that  we  die  before  our 
money  runs  out."  When  it  became  obvious  that  the  insurance  company  had  no  in- 
tention of  paying  their  claims,  my  mother  turned  her  focus  away  from  life,  inward 
to  the  process  of  dying. 

Within  months  after  my  mother's  death,  my  father's  remaining  resources  were 
exhausted,  and  I  was  forced  to  place  him  on  public  assistance.  Over  a  year  had 
passed  since  my  parents  had  gone  into  the  nursing  home  and  Providers  Fidelity  had 
paid  only  a  minimal  amount  on  their  nursing  home  claims.  I  filed  a  series  of  com- 
plaints with  the  Arizona  Department  of  Insurance.  The  Department's  response  to 
each  of  my  complaints  consisted  of  sending  Providers  Fidelity  a  form  letter  advising 
them  that  the  Department  had  recorded  an  infraction  of  the  minimum  standards 
under  the  Unfair  Claims  Settlement  Practices  Act. 

Furious,  I  flew  from  my  home  in  Los  Angeles  to  the  Arizona  Department  of  Insur- 
ance to  review  the  consumer  complaint  files  against  Providers  Fidelity  myself. 
There  I  found  over  50  complaints  lodged  against  Providers  Fidelity  by  elderly  indi- 
viduals such  as  my  parents,  who  had  purchased  either  long  term  care  or  Medigap 
policies.  As  I  read  one  horrifying  story  after  another,  I  asked  Mrs.  Byrnes,  the  insur- 
ance investigator,  what  was  being  done  about  this,  and  was  told  that  it  was  "not  a 
department  priority  at  this  time". 

I  eventually  filed  a  lawsuit  on  my  parents'  behalf.  The  suit  settled  out  of  court 
and  the  settlement  allowed  me  to  remove  my  father  from  public  assistance.  By  now 
however,  the  issue  had  grown  much  larger  than  any  financial  remuneration  could 
push  under  the  rug.  I  became  convinced  that  I  was  seeing  only  the  tip  of  the  iceberg 
in  a  methodical  system  designed  to  target  the  frail  elderly.  Upon  my  request,  my 
attorney  sent  me  all  the  evidence  accumulated  in  the  course  of  the  lawsuit,  includ- 
ing long  term  care  and  Medigap  insurance  complaints  collected  from  departments  of 
insurance  across  the  country.  The  majority  of  these  complaints  had  been  filed  be- 
tween the  years  1986  to  1989.  I  spoke  to  attorneys  who  had  litigated  cases  against 
Providers  Fidelity,  agents  who  had  marketed  Providers'  policies  and  to  the  victims 
themselves.  I  wrote  to  over  100  of  these  victims  and  their  families,  asking  them  to 
share  their  experience.  Many  called  and  sent  letters  expressing  their  anger  and  de- 
tailing the  financial  and  emotional  fallout  their  families  experienced  as  a  result  of 
Providers  Fidelity's  bad  faith  practices.  I  would  like  to  share  with  you  some  of  their 
experiences: 

From  Delores  Holden  of  North  Dakota  concerning  her  85-year-old  father's  experi- 
ence— "Providers  accepted  premiums  until  I  filed  a  claim.  I  paid  his  premiums  for 
over  a  year.  When  he  fell  and  broke  his  hip  they  refused  to  pay  anything  on  the 
grounds  that  I  said  on  the  application  form  that  he  did  not  have  heart  trouble.  The 
doctor  at  some  time  had  written  "seems  disoriented".  Providers  concluded  that  to  be 
having  heart  trouble.  My  gripe  with  Providers  is  in  not  informing  me  at  the  time  of 
application  that  they  would  not  pay  claims." 

From  Aurora,  Missouri:  Mr.  Harris  is  disabled,  totally  blind  in  one  eye,  with  only 
partial  vision  in  the  other.  He  also  has  a  serious  heart  condition.  He  and  his  wife 
were  both  in  their  late  70's  when  they  purchased  a  policy  with  Providers  Fidelity. 
When  Providers  Fidelity  denied  his  wife's  nursing  home  claims  on  the  basis  of 
"mental  illness",  he  could  no  longer  absorb  the  nursing  home  expenses.  Against  his 
doctor's  advice,  he  was  forced  to  discharge  her  from  the  nursing  home,  sell  his  farm 
and  care  for  his  wife  at  home.  His  wife  suffered  from  Alzheimer's  disease  and  Par- 
kinson's disease  and  had  suffered  several  strokes  as  well. 

Mr.  John  Dillon  of  Colorado  Springs  sustained  a  hip  fracture  and  filed  a  claim  for 
benefits  on  his  nursing  home  insurance  policy.  Years  earlier,  he  had  lost  the  vision 
in  one  eye  and  as  a  convenience,  his  wife  routinely  laid  out  his  medications  for  him 
because  of  his  inability  to  read  fine  print.  Although  his  claim  for  benefits  was  based 
on  the  need  for  skilled  care  for  his  broken  hip.  Providers  Fidelity  denied  his  claim 
and  rescinded  his  policy,  noting  that  his  wife's  laying  out  his  medications  for  him 
constituted  assistance  in  his  "activities  of  daily  living",  making  him  ineligible  for 
coverage. 

Fred  Axelson  of  North  Dakota  used  his  personal  savings  of  $37,000  to  pay  for  his 
mother's  nursing  home  expenses  when  Providers  Fidelity  failed  to  pay  her  claims. 
This  is  a  problem  which  is  bankrupting  entire  families  as  well  as  immediate  victims 
themselves,  and  a  problem  that  will  continue  to  do  so  until  we  deal  squarely  with 
the  problems  in  the  long  term  care  insurance  market. 

The  litany  of  abuses  was  abundant  in  all  States  from  which  the  complaints  ema- 
nated. Claims  for  Alzheimer's  victims  were  denied  on  the  basis  of  a  "mental  illness" 
exclusion.  Insured  individuals  were  issued  "waivers"  to  sign,  which  excluded  cover- 
age for  their  existing  health  problems  in  exchange  for  continuation  of  the  policy.  If 
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the  insured  refused  to  sign  the  waiver,  their  poUcy  was  rescinded.  Providers  accept- 
ed premiums  from  individuals  for  years,  then  rescinded  their  poHcy  when  the  first 
claim  was  submitted.  I  spoke  with  people  who  had  paid  over  $5,000  in  premiums, 
only  to  have  their  policy  cancelled  when  Provider's  cancelled  the  entire  "group" 
under  which  their  policy  was  purchased.  Some  policies  provided  a  6-month  exclu- 
sionary period  for  pre-existing  conditions,  yet  the  company  searched  past  medical 
records  in  excess  of  5  years  for  pre-existing  conditions  when  claims  were  filed.  Some 
individuals  sent  in  their  premiums  with  their  policy  applications,  only  to  have  Pro- 
viders deny  them  coverage,  but  keep  their  money.  In  one  such  case.  Providers  kept 
the  party's  premium  of  over  $4,000,  refunding  the  amount  7  months  later  when  the 
family  finally  complained  to  the  department  of  insurance.  I  found  incidents  in 
which  the  company  accepted  premiums  but  failed  to  issue  the  policy  certificate  to 
the  insured,  claim  delays  in  excess  of  9  months  and  frequent  switching  of  the  com- 
pany's position  for  denial  of  these  claims  once  they  were  reviewed.  I  also  learned 
that  Dr.  Richard  Dozor,  former  Medical  Director  of  the  company,  was  a  major  share- 
holder and  son  of  the  president  of  the  company,  Harry  Dozor. 

Although  many  States  conducted  market  conduct  examinations  based  on  the  com- 
pany's bad  faith  practices,  Providers  Fidelity  is  still  operating  profitably.  However, 
their  rating  has  been  downgraded  by  the  A.M.  Best  Company  from  the  "A  +  "  rating 
it  held  when  my  parents  purchased  their  policy,  to  an  "A". 

In  November  of  1989,  my  efforts  to  learn  more  about  the  extent  of  this  problem 
took  me  to  the  Colorado  Department  of  Insurance,  where  I  found  similar  complaints 
filed  against  not  only  Providers  Fidelity,  but  other  companies  and  their  agents  as 
well.  Many  elderly  individuals  purchased  multiple  policies,  like  lottery  tickets, 
hoping  that  at  least  one  would  pay  benefits,  when  needed.  I  have  seen  so  much  con- 
fusion and  distrust  in  this  market,  that  I  have  come  to  refer  to  it  as  '*UNsurance". 

Many  other  States,  California  for  one,  consider  consumer  complaints  to  be  the 
property  of  the  Department  of  Insurance  and  therefore  not  accessible  to  the  public. 
In  these  States  taxpayers  are  financing  the  operations  of  their  State  departments  of 
insurance,  yet  they  are  not  permitted  access  to  information  as  basic  as  consumer 
complaints.  This  must  change,  and  a  coalition  of  organizations,  headed  by  Consum- 
ers Union  is  presently  working  toward  that  goal  in  the  State  of  California. 

The  issue  of  agent  abuse  is  an  issue  that  requires  a  separate  hearing  on  its  own. 
One  pertinent  point  to  this  hearing,  however,  is  the  practice  of  companies  and  their 
agents  pushing  the  A.M.  Best  ratings  as  a  selling  point  to  consumers.  The  A.M.  Best 
ratings  are  based  on  companies'  financial  reserves  and  have  no  bearing  on  a  compa- 
ny's record  of  claim  pajonents.  This  is  a  misleading  indicator  to  consumers. 

Many  of  the  case  files  I  investigated  included  letters  from  the  State  departments 
of  insurance,  advising  consumers  to  seek  legal  counsel,  when  all  of  the  department's 
efforts  on  their  behalf  had  failed.  For  a  frail,  elderly  person  in  a  nursing  home,  this 
is  not  a  viable  option.  With  the  exception  of  a  burial  insurance  policy,  long  term 
care  insurance  is  the  last  policy  a  person  will  buy  and  most  of  them  would  not  out- 
live a  lawsuit. 

State  enforcement  of  insurance  regulations  should  ultimately  rest  at  the  level  of 
the  State  Attorney  General,  and  an  operational  link  should  be  developed  between 
an  investigative  arm  of  each  State  insurance  department  and  its  State  Attorney 
General's  office. 

Our  already  strained  health  care  financing  system  cannot  absorb  the  financial 
burden  when  the  elderly  are  shifted  onto  Medicaid  as  a  result  of  the  bad  faith  prac- 
tices of  Providers  Fidelity  and  similar  companies.  The  Federal  Trade  Commission 
has  the  authority  to  investigate  these  problems  and  restructure  the  long  term  care 
insurance  market  accordingly.  This  problem  is  an  assault  on  the  integrity  of  the 
American  family  as  a  whole  and  their  ability  to  care  for  their  loved  ones,  and  we 
must  not  permit  this  to  continue. 

Mr.  DiNGELL.  Ms.  Miller,  the  committee  thanks  you  for  your  very 
impressive  and  very  helpful  statement.  The  committee  will  have 
questions  for  you  regarding  the  matters  that  you  raise. 

The  Chair  is  now  going  to  recognize  Mr.  Pollack  for  a  statement. 
The  Chair  also  understands  you  have  a  videotape  which  you  wish 
to  present  to  the  committee,  and  the  staff  will  cooperate  with  you 
in  seeing  that  that  is  done  in  an  appropriate  fashion. 

You  are  recognized  for  your  statement,  sir. 


14 


TESTIMONY  OF  RONALD  F.  POLLACK 
Mr.  Pollack.  Thank  you,  Mr.  Chairman. 

I  am  Ronald  Pollack,  executive  director  of  Families  USA  Founda- 
tion. Thank  you  for  inviting  me  today  to  talk  about  the  problems 
elderly  consumers  have  experienced  with  nursing  home  insurance. 

Last  winter.  Families  USA  Foundation  asked  two  researchers  to 
look  into  the  problems  consumers  were  experiencing  with  nursing 
home  insurance.  These  two  researchers  worked  for  a  month,  con- 
centrating on  approximately  20  States.  Here  are  three  of  the  kinds 
of  cases  they  identified. 

An  insurance  company  collected  annual  premiums  of  $1,953  for  3 
years  from  an  89-year-old  widow  from  Philadelphia.  When  the 
widow  entered  a  nursing  home,  the  company  cancelled  the  policy, 
claiming  she  had  not  fully  disclosed  her  health  history.  The  agent 
had  taken  the  health  history  from  the  widow's  daughter  over  the 
phone  and  then  sent  the  widow  a  blank  application  to  sign. 

A  76-year-old  widow  from  Minnesota  was  visited  in  the  hospital 
by  an  insurance  agent.  At  her  hospital  bed,  he  collected  the  first 
premium  of  $2,400.  Months  later,  when  she  went  to  a  nursing  home 
and  tried  to  collect  benefits,  her  claim  was  denied  because  she  had 
been  in  the  hospital  when  she  made  her  first  payment. 

An  80-year-old  resident  of  an  Illinois  nursing  home  received 
almost  5  months  of  intermediate  care  benefits  from  his  nursing 
home  insurance  policy  from  an  A-rated  company.  When  the  compa- 
ny arbitrarily  decided  that  he  no  longer  needed  intermediate  care, 
his  doctor,  surgeon,  the  nursing  home  administrator,  the  head  of 
nursing,  all  submitted  statements  to  the  insurance  company  docu- 
menting this  man's  need  for  intermediate  care.  For  well  over  a 
year,  the  company  has  refused  to  provide  copies  of  the  information 
on  which  it  based  its  decision,  claiming  the  information  "must 
remain  in  our  files." 

None  of  these  are  from  Providers  Fidelity. 

Our  researchers  began  investigating  the  information  available 
from  State  insurance  commissioners.  Only  eight  States  could  pro- 
vide information  specifically  about  nursing  home  insurance  com- 
plaints. We  quickly  learned  that  statistics  from  insurance  commis- 
sions vary  tremendously  from  State  to  State,  and  record  keeping 
and  handling  of  complaints  is  uneven  and  by  no  means  uniform. 

Despite  the  lack  of  information  available  from  State  insurance 
commissions,  our  researchers  were  able  to  identify  the  following 
common  problems:  Agent  misrepresentation  about  benefits;  over- 
selling, such  as  selling  an  82-year-old  Californian  with  Alzheimer's 
disease  16  health  insurance  policies  over  a  3-year  period;  post- 
claims  underwriting,  as  described  earlier  in  the  Philadelphia  and 
Minnesota  cases;  arbitrary  denials  of  claims,  as  in  the  Illinois  case; 
and  delays  in  benefit  payments  and  premium  refund. 

Mr.  Chairman,  I  am  asking  that  the  report  of  our  preliminary 
investigation  and  our  study  on  the  affordability  of  nursing  home 
insurance  be  appended  to  this  testimony  for  the  record. 

The  information  that  we  uncovered  indicates  serious  flaws  in  the 
long-term  care  insurance  marketplace.  Long-term  care  insurance  is 
a  high  stakes  enterprise,  affecting  people  at  the  most  vulnerable 
periods  of  their  lives.  Annual  premiums  for  the  elderly  begin  at 
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about  $600  and  can  exceed  $4,000.  Claims  of  one  policyholder  can 
easily  amount  to  over  $100,000.  The  amount  of  premium  and 
claims  dollars  at  stake  provide  incentives  for  agents  to  make  quick 
sales  and  then  for  companies  to  deny  claims. 

Now  the  anecdotes  that  we  presented  in  our  preliminary  report 
can  now  be  supplemented  with  more  systematic,  premeditated  de- 
ception. I  have  with  me  today  a  videotape  designed  to  show  insur- 
ance agents  how  to  make  quick  sales.  This  video  is  made  by  the 
marketing  company  called  Markman  Company  to  sell  Transport 
Life  long-term  insurance.  It  is  an  A-rated  company.  The  marketing 
tool  being  promoted  to  agents  in  this  video  is  another  video  featur- 
ing the  North  American  Consumer  Alliance,  or  NACA. 

Now  I  am  going  to  provide  you  with  a  short  excerpt,  although  I 
have  a  copy  of  the  entire  tape  in  its  entirety  which  I  will  provide  to 
the  committee.  The  excerpts  from  this  45-minute  video  show, 
number  one,  the  use  of  a  purported  independent  consumer  organi- 
zation to  sell  Transport  long-term  care  insurance  and,  two,  the 
hard  sell  tactics  that  long-term  care  insurance  agents  use  when 
selling  insurance  to  the  elderly. 

Agents  are  encouraged  to  present  confusing  and  inaccurate,  mis- 
leading information  about  Medicare,  DRG's,  and  the  need  for  long- 
term  care  insurance,  and  agents  are  encouraged  to  push  for  a  quick 
sale  without  allowing  the  consumer  an  opportunity  to  get  any  inde- 
pendent information. 

I  would  ask  that  we  show  the  video. 

Mr.  DiNGELL.  The  staff  will  cooperate. 

[Videotape  shown.] 

Mr.  DiNGELL.  Mr.  Pollack,  I  believe  that  you  had  some  conclud- 
ing comments  which  you  would  like  to  make,  and  we  will  continue 
to  recognize  you  for  that  purpose. 

Mr.  Pollack.  Thank  you.  Thank  you,  Mr.  Chairman. 

In  the  video  you  have  just  seen,  NACA  is  described,  among  other 
things,  as  "an  organization  dedicated  to  protecting  the  needs  of 
Americans  on  fixed  incomes."  In  reality,  NACA  has  a  close  rela- 
tionship with  the  marketing  company  that  made  the  video  and 
with  Transport  Life.  NACA  changed  its  name  in  1983  from  the  In- 
dependent Life  Insurance  Agency  Association.  The  president  and 
vice  president  of  NACA  are  officers  of  Markman  Company  and 
Markman  Company  of  Texas,  and  Markman  Company  of  Texas  is 
currently  licensed  to  sell  Transport  Life.  Markman  Company  is  the 
maker  of  the  video;  Transport  Life  agents  sell  NACA  memberships; 
Howard  Fisher,  the  NACA  spokesman  in  the  video,  is  apparently 
an  actor  hired  to  play  this  role  in  the  video. 

Make  no  mistake  about  it:  NACA  is  not  an  independent  con- 
sumer organization,  as  the  sales  video  tries  to  portray.  The  use  of 
NACA  and  the  sales  video  constitute  pure  and  utter  deception,  and 
there  is  no  excuse  for  this  kind  of  marketing. 

The  information  on  DRG's  presented  to  the  elderly  woman  in  the 
video  is  just  one  example  of  the  inaccurate  and  misleading  infor- 
mation Markman  is  using  to  sell  insurance.  First,  it  is  illegal  for 
hospitals  to  discharge  Medicare  beneficiaries  just  because  Medicare 
''has  stopped  paying."  Second,  convalescence  in  a  nursing  home 
after  a  hospital  admission  is  usually  covered  by  Medicare  and  Me- 
digap.  It  is  chronic  care,  not  short-term,  post-hospital  convalescence 
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that  is  uncovered  by  Medicare  and  Medigap.  So  the  DRG  system 
has  little  to  do  with  the  need  for  long-term  care  insurance. 

When  long-term  care  insurance  is  marketed  to  the  elderly  in 
such  bad  faith,  it  is  no  surprise  that  consumers  are  left  without  the 
protection  they  need  and  thousands  of  premium  dollars  poorer,  but 
what  is  tragic  is  that  persons  experiencing  problems  with  their 
nursing  home  insurance  are  frequently  hesitant  or  in  no  condition 
to  complain.  They  are  often  frail,  they  are  scared,  they  are  often 
alone,  and  many  have  cognitive  problems.  It  is  these  reasons  that 
merit  your  most  serious  scrutiny  of  the  industry. 

[The  prepared  statement  of  Mr.  Pollack  follows:] 

Statement  of  Ronald  F.  Pollack,  Executive  Director,  Families  USA 

Foundation 

Mr.  Chairman,  I  am  Ronald  Pollack,  Executive  Director  of  Families  USA  (United 
for  Senior  Action)  Foundation.  I  would  like  to  thank  you  for  inviting  me  here  today 
to  talk  about  the  problems  frail  elderly  consumers  have  experienced  with  nursing 
home  insurance. 

Families  USA  Foundation  is  committed  to  helping  American  families  meet  their 
long  term  care  needs,  especially  low  and  moderate  income  seniors  who  have  the 
greatest  needs.  We  have  been  following  the  development  of  the  long  term  care  in- 
surance market  as  the  number  of  policies  sold  increased  ten-fold  since  1987.  Our 
concerns  are  that  policies  are  not  affordable  for  a  large  number  of  the  elderly,  and 
that  those  who  have  purchased  these  policies,  often  at  great  personal  expense,  have 
encountered  great  difficulties  in  getting  the  insurance  companies  to  pay  their 
claims. 

An  insurance  agent  visited  a  76-year-old  widow  in  a  Minnesota  hospital  to  collect 
her  first  premium.  When  she  later  filed  for  nursing  home  benefits,  the  insurance 
company  refused  to  pay  because  the  widow  had  been  in  the  hospital  when  she  paid 
her  first  premium. 

An  insurance  company  collected  annual  premiums  of  $1,953  for  3  years  from  an 
89-year  old  widow  from  Philadelphia.  When  the  widow  entered  a  nursing  home,  the 
company  cancelled  the  policy  claiming  she  had  not  fully  disclosed  her  health  histo- 
ry. The  agent  had  taken  the  health  history  from  the  widow's  daughter  over  the 
phone  and  then  sent  the  widow  a  blank  application  to  sign. 

Both  of  these  elderly  women  are  victims  of  "post-claims  underwriting."  "Post- 
claims  underwriting"  refers  to  the  insurance  industry  practice  of  scrutinizing  an  in- 
sured individual's  health  history  only  after  that  individual  has  filed  a  claim,  and 
then  refusing  to  insure  that  individual  based  on  their  health  history. 

An  elderly  lowan  was  visited  at  home  repeatedly  by  an  agent.  The  agent  told  the 
elderly  man  he  would  lose  everything  if  he  ever  had  to  enter  a  nursing  home  with- 
out insurance.  The  agent  failed  to  tell  the  man  that  the  policy  was  so  restrictive 
that  97  percent  of  the  nursing  home  beds  in  Iowa  were  excluded  from  coverage. 

An  80-year-old  resident  of  an  Illinois  nursing  home  received  almost  5  months  of 
intermediate  care  benefits  from  his  nursing  home  insurance  policy  from  an  A-rated 
company,  when  the  company  arbitrarily  decided  that  he  no  longer  needed  interme- 
diate care.  His  doctor,  surgeon,  the  nursing  home  administrator,  and  the  head  of 
nursing  all  submitted  statements  to  the  insurance  company  documenting  this  man's 
need  for  intermediate  care.  For  well  over  a  year,  the  company  has  refused  to  pro- 
vide copies  of  the  information  on  which  it  based  its  decision,  claiming  the  informa- 
tion "must  remain  in  our  files." 

The  same  insurance  company  has  refused,  for  no  apparent  reason,  to  pay  the 
claim  filed  by  a  Culpepper,  VA  resident.  This  man  has  been  bedridden  and  inconti- 
nent since  fracturing  his  hip  and  then,  6  months  later,  his  pelvis. 

Last  winter,  J'amilies  USA  Foundation  asked  two  researchers  to  look  into  the 
problems  consumers  were  experiencing  with  nursing  home  insurance.  These  two  re- 
searchers worked  for  a  month,  concentrating  on  approximately  20  States.  Our  re- 
searchers began  by  investigating  the  information  available  from  State  insurance 
commissions.  Only  8  States  could  provide  information  specifically  about  nursing 
home  insurance  complaints.  In  some  States,  complaint  information  is  not  available 
to  the  public.  Of  those  States  that  could  provide  complaint  information,  the  quality 
of  the  data  varied  greatly.  Pennsylvania,  for  example,  could  not  provide  any  infor- 
mation about  the  nature  of  the  complaints.  A  few  States  had  the  information  com- 
puterized. Other  States  had  to  hand  tabulate  the  information.  Only  a  few  States 
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provided  information  on  the  outcome  of  complaints.  Compiling  data  from  several 
States  is  difficult  because  States  use  different  terminology  to  categorize  complaints. 

No  States  had  information  on  the  loss  ratios  of  long  term  care  insurance  policies, 
or  on  the  commissions  agents  earn  on  different  policies. 

Some  of  our  individual  cases  came  from  insurance  commissions,  but  many  others 
came  from  insurance  counselors,  advocates,  nursing  home  social  workers  and  pri- 
vate attorneys. 

It  is  unfortunate  for  all  of  us  that  this  kind  of  information  is  not  more  readily 
accessible,  and  that  we  must  therefore  depend  on  anecdotal  information  that  re- 
quires significant  amounts  of  time  and  resources  to  collect. 

Our  researchers  identified  the  following  kinds  of  common  problems  that  consum- 
ers have  experienced  with  nursing  home  insurance: 

— agent  misrepresentation  about  the  benefits,  such  as  the  Iowa  case  described 
above; 

— overselling,  such  as  selling  an  82-year  old  Californian  with  Alzheimer's  disease 
16  health  insurance  policies  over  a  3-year  period; 

— post-claims  underwriting,  as  described  above  in  the  Minnesota  and  Pennsylva- 
nia examples; 

— arbitrary  claims  denials,  such  as  the  Illinois  and  Virginia  examples  described 
above; 

— company  bankruptcy;  and 

— delays  in  benefits  payments  and  premium  refunds. 

I  am  asking  that  the  report  of  our  preliminary  investigation  be  appended  to  this 
testimony  for  the  record.  We  described  14  cases  that  illustrated  the  above  problems. 
All  but  one  of  our  cases  involved  an  insurance  company  rated  A  or  B  by  the  A.M. 
Best  Company.  (The  one  exception  is  the  company  that  went  bankrupt.)  We  did  not 
use  any  cases  that  involved  Providers  Fidelity  Insurance  because  we  wanted  to  show 
that  consumers'  poor  experiences  with  long  term  care  insurers  extended  beyond  one 
company. 

In  1  month,  our  researchers  uncovered  several  times  as  many  cases  as  we  report- 
ed. Since  we  released  our  initial  findings,  a  number  of  individuals  have  contacted  us 
and  described  experiences  similar  to  those  we  documented.  I  have  presented  our 
findings  on  numerous  radio  talk  shows.  Invariably,  consumers  call  these  shows  and 
describe  experiences  that  corroborate  our  findings.  Even  more  interesting  are  the 
agents  who  invariably  call  and  readily  admit  that  the  practices  we  describe  are  oc- 
curring. 

The  information  that  we  have  uncovered  to  date  indicates  serious  flaws  in  the 
long  term  care  insurance  marketplace.  For  the  reasons  enumerated  below,  we  did 
not  expect  to  find  very  large  numbers  of  problems  with  nursing  home  insurance. 

Nursing  home  insurance  is  a  new  product.  The  number  of  policies  sold  has  in- 
creased rapidly,  from  125,000  in  1987  to  1.5  million  as  of  December  1989. 

Only  a  small  minority  of  those  purchasing  nursing  home  insurance  are  likely  to 
have  already  needed  the  benefits.  Individuals  are  most  likely  to  need  nursing  home 
care  after  age  85,  but  may  purchase  the  insurance  when  they  are  much  younger. 

Purchasers  who  experience  problems  with  their  nursing  home  insurance  are  fre- 
quently hesitant  or  in  no  condition  to  complain.  These  individuals  are  elderly,  frail 
and  vulnerable.  They  are  dependent  on  others  to  care  for  them  and  uncertain  about 
how  they  are  going  to  be  able  to  pay  for  such  care.  They  are  afraid  that  things  will 
get  worse  if  they  complain— the  nursing  home  might  refuse  to  let  them  stay,  or  the 
insurance  company  might  be  even  less  responsive.  These  individuals  blame  them- 
selves for  succumbing  to  the  sales  pitches  of  insurance  agents. 

The  number  of  cases  our  researchers  were  able  to  identify  leaves  us  with  a  serious 
concern  about  the  problems  that  have  not  yet  been  exposed. 

Long  term  care  insurance  is  a  high  stakes  enterprise.  Annual  premiums  for  the 
elderly  begin  at  about  $600  and  can  exceed  $4,000.  Claims  of  one  policy  holder  can 
easily  amount  to  over  $100,000.  The  amount  of  the  premium  and  claims  dollars  at 
stake  provide  incentives  for  agents  to  make  quick  sales,  and  then  for  companies  to 
deny  claims. 

I  have  with  me  today  a  videotape  designed  to  show  insurance  agents  how  to  make 
quick  sales.  This  tape  illustrates  many  of  the  problems  with  the  current  long  term 
care  insurance  market. 

From  this  tape,  the  viewer  might  reasonably  conclude  that  an  independent  con- 
sumer organization,  the  North  American  Consumer  Alliance  (NACA),  with  some- 
where between  60  and  90  thousand  members,  concluded  that  Transport  Life  long 
term  care  insurance  was  worthy  of  their  endorsement. 

In  reality  NACA,  which  changed  its  name  in  1983  from  Independent  Life  Insur- 
ance Agency  Association,  appears  to  be  an  organization  created  by  insurance  agents 
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to  sell  insurance.  In  documents  filed  May  31,  1989  with  the  Secretary  of  State  in 
Texas,  NACA  claims  35,000  members.  Also  according  to  the.  Secretary  of  State  and 
the  Texas  State  Board  of  Insurance,  the  President  of  NACA,  Charles  Lundelius,  is 
also  the  Chief  Operating  Officer  of  Markman  Company,  which  was  licensed  to  sell 
Transport  Life  insurance  until  1988;  and  the  Vice-President  of  NACA  is  also  the 
President  of  Markman  Company  of  Texas,  which  is  currently  licensed  to  sell  Trans- 
port Life.  Markman  Company  is  the  maker  of  the  video.  Howard  Fisher,  the  NACA 
spokesperson  in  the  video,  is  apparently — based  on  the  information  received  from 
NACA — an  actor  hired  to  play  this  role  in  the  video. 

This  tape  is  designed  to  sell  a  Transport  Life  long  term  care  insurance  product 
that  can  only  be  purchased  through  the  North  American  Consumer  Alliance.  The 
creation  of  such  groups,  called  "association"  or  "discretionary"  groups,  allows  insur- 
ance policies  to  be  sold  in  many  States  without  meeting  an  individual  State's  stand- 
ards for  such  policies. 

In  this  video,  NACA  is  presented  as  more  than  a  group  that  offers  consumer  dis- 
counts. The  implication  is  that  this  is  an  organization  with  expertise  about  con- 
sumer needs,  and  that  such  expertise  led  NACA  officials  to  endorse  Transport  Life 
long  term  care  insurance.  We  called  NACA  and  tried  to  get  someone  there  to  de- 
scribe the  process  that  led  NACA  to  endorse  this  specific  policy.  We  could  not  get 
such  a  description.  As  best  we  can  determine,  the  videotape  is  part  of  an  effective, 
but  a  deceiving,  way  of  convincing  vulnerable  senior  citizens  that  an  independent, 
reliable  consumer  organization  objectively  endorsed  Transport  Life's  long  term  care 
insurance. 

The  video  demonstrates  other  troublesome  sales  practices.  Insurance  agents  are 
shown  exaggerating  the  need  for  nursing  home  coverage  by  citing  statistics  about 
the  likelihood  of  needing  nursing  home  care,  without  any  information  about  nursing 
home  lengths  of  stay.  Many  nursing  home  admissions  are  for  very  short  periods  of 
time  following  a  hospitalization.  Medicare  and  Medigap  insurance  cover  many  of 
these  stays.  Consumers  should  make  determinations  about  their  need  for  long  term 
care  insurance  on  the  basis  of  the  risk  of  longer  nursing  home  stays. 

The  video  depicts  an  insurance  agent  thoroughly  confusing  an  elderly  woman 
with  his  description  of  Diagnosis  Related  Groups  (DRG's).  The  relevancy  of  DRG's  to 
the  need  for  long  term  care  insurance  is  at  best  confusing  and,  at  worst,  misleading. 
Convalescence  in  a  nursing  home  after  a  hospital  admission  is  often  covered  by 
Medicare  and  Medigap,  although  chronic  long  term  care  stays  are  not.  Hence,  the 
DRG  system  has  little  to  do  with  the  need  for  long  term  care  insurance. 

The  video  encourages  agents  to  sell  insurance  regardless  of  an  individual's  finan- 
cial situation.  The  video  depicts  an  agent  explaining  the  need  for  long  term  care 
insurance  to  an  elderly  woman  and  explaining  how  she  can  afford  it,  without  the 
agent  ever  inquiring  about  the  woman's  financial  circumstances.  Furthermore,  the 
video  discourages  consumers  from  applying  for  Medicaid,  by  describing  "welfare"  as 
degrading. 

Finally,  the  video  dramatizes  the  motivation  agents  are  supposed  to  feel  to  close 
the  deal  and  collect  their  commissions,  without  regard  for  the  consumer's  right  to 
make  an  informed  decision.  According  to  one  source  at  Transport  Life,  commissions 
can  be  as  high  as  75  percent  of  the  first  year's  premium.  Other  companies  report 
commissions  in  the  range  of  40  to  60  percent  of  the  first  year's  premium. 

The  video  illustrates  the  high-pressure  tactics  used  by  insurance  companies  to  in- 
crease sales.  The  agents,  in  turn,  are  using  high-pressure  tactics  to  sell  the  policies. 
Once  the  policies  are  sold,  the  insurance  companies  have  a  strong  incentive  to  hold 
down  the  amount  of  benefits  paid,  especially  when  the  claim  is  likely  to  amount  to 
thousands  of  dollars. 

In  the  past,  Congress  has  found  that  Federal  intervention  was  necessary  to  assure 
fair  marketing  of  Medigap  insurance.  Many  Members  of  Congress  are  now  taking 
another  look  at  the  Medigap  market  and  concluding  that  additional  Federal  action 
is  necessary. 

Consumers  have  at  least  as  great  a  need  for  Federal  protection  against  the  unfair 
business  practices  of  long  term  care  insurers.  With  long  term  care  insurance,  con- 
sumers face  the  possibility  of  paying  thousands  of  dollars  in  premiums  and  then,  at 
the  moment  when  they  become  incapable  of  caring  for  themselves,  discovering  that 
they  do  not  have  the  protection  for  which  they  paid.  We  need  better  information 
about  the  practices  of  private  long  term  care  insurers.  We  need  to  know  what  kinds 
of  incentives  insurers  are  providing  agents.  We  need  to  know  what  the  loss  ratios 
are.  A  thorough  investigation  by  the  Federal  Trade  Commission  would  help  provide 
a  more  complete  picture  of  the  long  term  care  insurance  marketplace. 

Consumers  need  access  to  better  information  about  long  term  care  insurance. 
Twelve  States  currently  provide  some  insurance  counseling  services  to  the  elderly. 


19 


Such  services  need  to  be  more  widely  available.  Legislation  proposed  by  Congress- 
man Moody  and  Senator  Pryor  would  provide  funding  for  this. 

States  should  keep  better  information  about  complaints  and  that  information,  in- 
cluding the  identity  of  the  companies  involved,  the  disposition  of  the  complaints,  the 
loss  ratios  for  specific  policies,  and  the  commissions  paid  to  agents,  must  be  easily 
accessible  to  the  public. 

Consumers  will  only  be  able  to  make  informed  choices  about  long  term  care  insur- 
ance if  insurers  are  required  to  market  policies  with  simplified  and  standardized 
benefits,  format,  and  language.  This  allows  consumers  to  compare  benefits  and 
prices. 

The  National  Association  of  Insurance  Commissioners  (NAIC)  has  revised  its 
model  act  and  regulations  on  long  term  care  insurance  to  address  some  of  the  most 
objectionable  practices  of  long  term  care  insurers.  The  most  recent  revisions  take 
important  steps  towards  eliminating  post-claims  underwriting.  The  NAIC  standards 
would  do  nothing,  however,  to  prevent  many  of  the  other  problems  documented  by 
our  research.  The  NAIC  standards  for  long  term  care  insurance  are  significantly 
weaker  than  NAIC  standards  for  Medigap. 

The  Baucus  amendments,  adopted  by  Congress  in  1980,  encouraged  States  to 
adopt  the  NAIC  model  Medigap  standards.  The  Baucus  amendments  have  by  no 
means  eliminated  problems  associated  with  the  selling  of  Medigap  insurance,  but 
the  amendments  have  ensured  that  the  vast  majority  of  States  adopted  the  NAIC 
model  standards.  There  is  no  comparable  pressure  on  States  to  adopt  the  NAIC 
model  standards  for  long  term  care  insurance.  Some  States  have  adopted  the  NAIC 
model  long  term  care  insurance  act  and  regulations  and  some  have  not.  States  that 
adopt  NAIC's  recommended  long  term  care  standards  do  not  necessarily  adopt  the 
standards  in  their  entirety,  and  do  not  necessarily  adopt  subsequent  NAIC  revisions. 

Even  when  a  State  has  adopted  NAIC  standards,  there  is  nothing  in  those  stand- 
ards or  in  Federal  law  that  encourages  States  to  adequately  enforce  the  laws  and 
regulations  that  are  on  the  books.  The  fact  that  NACA  apparently  has  not  been  in- 
vestigated to  date  is  one  indication  of  the  laxity  of  many  State  insurance  depart- 
ments. 

Many  policies  that  do  not  meet  the  NAIC  standards  remain  in  effect,  even  in 
States  that  have  adopted  the  standards.  State  standards  are  not  applied  retroactive- 
ly to  policies  that  have  already  been  sold. 

I  hope  that  the  information  I  have  provided  has  been  helpful  to  the  committee. 
The  current  marketplace  for  long  term  care  insurance  has  very  serious  flaws.  Fami- 
lies USA  Foundation  is  eager  to  work  to  provide  the  protections  that  consumers 
need  to  assure  that  they  are  purchasing  meaningful  long  term  care  insurance  cover- 
age. 

Mr.  DiNGELL.  Mr.  Pollack,  the  committee  thanks  you  for  your 
very  helpful  statement. 

The  Chair  advises  that  the  Chair  will  now  recognize  members  for 
questions  in  the  order  of  their  appearance.  The  Chair  recognizes 
first  the  gentleman  from  Oregon,  Mr.  Wyden,  for  5  minutes. 

Mr.  Wyden.  Thank  you,  Mr.  Chairman. 

Both  of  you  were  excellent  and,  I  think,  said  it  so  very  well,  and 
I  just  have  a  few  questions. 

Ms.  Miller,  it  seems  to  me  that  your  dealings  with  Providers  ba- 
sically consisted  of  nonaction,  slow  action,  and  wrong  action.  Would 
that  be  a  fair  characterization  of  what  it  was  like  doing  business 
with  Providers? 

Ms.  Miller.  Yes.  I  think  you  left  out  deception. 

Mr.  Wyden.  And  with  respect  to  the  financial  consequences — and 
I  know  this  is  very  hard  to  discuss— just  what  impact  was  there  on 
your  family  of  Providers  just  not  paying  the  claims? 

Ms.  Miller.  Within  a  few  months  after  my  mother  died,  as  I 
nientioned  in  my  testimony,  I  had  to  place  my  father  on  public  as- 
sistance, and  it  was  not  until — then  a  lot  of  his  bills  and  creditors 
started  hounding  me,  and  I  ended  up  paying  out  of  pocket  for  a  lot 
of  his  expenses  that  should  have  been  covered  under  his  policy. 
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Mr.  Wyden.  Ultimately,  did  you  have  to  go  out  and  sue  Providers 
in  order  to  get  some  recovery  for  your  parents'  claims? 

Ms.  Miller.  Yes,  I  did,  and  this  was  extremely  difficult  because  I 
live  in  California  and  my  parents  were  in  Arizona.  It  required  mul- 
tiple trips  to  Arizona  to  have  the  case  lodged  in  that  State. 

Mr.  Wyden.  How  would  an  older  person  without  children  or 
other  able  relatives  even  be  able  to  tackle  something  like  you  did? 

Ms.  Miller.  I  think  it  is  extremely  difficult  if  they  don't  have  an 
advocate  on  their  behalf.  You  know,  families  are  spread  out  now, 
as  I  am,  living  in  a  different  State  from  my  parents;  I  was  at  that 
time.  Just  the  factor  of  their  failing  health  and  the  fact  that  by  the 
time  people  need  these  policies  they  are  already  flat  on  their  backs 
in  nursing  homes,  and  if  they  don't  have  an  advocate  on  their 
behalf,  they  are  literally  dead  in  the  water. 

Mr.  Wyden.  Mr.  Dozer,  the  president  of  Providers,  suggested  to 
the  committee  that  a  major  reason  why  litigation  follows  the 
denial  of  claims  is  that  lawyers  tell  claimants  to  file  suits.  Do  you 
agree  with  that? 

Ms.  Miller.  I  haven't  seen  a  lot  of  attorneys  roaming  the  halls  of 
nursing  homes  looking  for  cases  to  take. 

Mr.  Wyden.  Let  me  perhaps  just  ask  one  question  of  you,  Mr. 
Pollack.  You  really  outlined  what  seems  to  me  to  be  a  bogus  con- 
sumer group,  a  consumer  group  that  is  really  representing  consum- 
ers in  name  only,  and  what  I  sense  from  your  testimony  is  that  we 
are  seeing  a  lot  of  the  same  events,  a  lot  of  the  same  parallels  de- 
veloped now  with  long-term  care  insurance  that  we  saw  with  the 
Medigap  policies  10  years  ago,  the  same  kind  of  deception,  the 
same  kind  of  failure  to  pay  claims  promptly.  Is  this  really  the  basis 
for  your  call  now  for  some  minimal  Federal  standards  and  protec- 
tions? 

Mr.  Pollack.  Well,  as  we  know,  the  industry  is  now  making 
every  effort  to  expand  its  markets,  and  I  think  what  is  important 
about  long-term  care  insurance  that  is  somewhat  different  than 
Medigap  is,  here  you  are  dealing  with  people  in  the  most  vulnera- 
ble stages  of  their  lives. 

That  is  not  to  say  that  the  concerns  in  the  Medigap  industry  are 
not  important,  they  are  extraordinarily  important,  but  here  we  are 
dealing  with  people  who  are  essentially  helpless.  If  they  are  en- 
countering an  experience  with  an  insurance  company  that  is  de- 
ceiving them  or  that  is  failing  to  properly  provide  benefits,  there  is 
very  little  that  somebody  who  is  victimized  can  do  something  about 
it.  Their  loved  ones  often  are  not  nearby,  they  are  frail,  they  have 
cognitive  difficulties,  they  are  very  scared,  and  certainly  if  we  find 
a  need  for  regulating  the  Medigap  industry  there  is  even  a  greater 
need  to  do  so  here  with  long-term  care. 

Mr.  Wyden.  One  last  question.  I  remember  from  the  years  when 
I  v/as  director  of  the  Gray  Panthers  there  was  great  confusion 
about  what  Medicare  covered  and  what  it  didn't,  and  particularly 
with  long-term  care. 

I  sense  now,  as  a  result  of  catastrophic  care  being  repealed,  that 
there  is  even  more  confusion  among  seniors  as  to  what  the  Govern- 
ment is  going  to  cover,  what  they  should  look  for  themselves.  What 
is  your  sense  about  where  we  are  now  that  catastrophic  care  has 
been  repealed? 
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Mr.  Pollack.  Well,  the  whole  catastrophic  debacle  reall>^  did 
cause  a  great  deal  of  confusion.  I  mean,  the  very  term  ''catastroph- 
ic" implies  that  you  are  providing  some  kind  of  care  for  the  great- 
est catastrophes,  and  for  senior  citizens  the  greatest  catastrophe  is 
long-term  care. 

I  think  you  are  right  that  seniors,  by  and  large,  are  very  con- 
fused; they  weren't  sure  what  they  were  going  to  get  with  cata- 
strophic, and  they  are  less  sure  now. 

Mr.  Wyden.  Thank  you,  Mr.  Chairman. 

Mr.  DiNGELL.  The  Chair  thanks  the  gentleman,  and  the  Chair 
recognizes  now  the  gentleman  from  Virginia,  Mr.  Bliley. 
Mr.  Bliley.  Thank  you,  Mr.  Chairman. 

Mr.  Pollack,  does  your  organization  strongly  support  national 
long-term  care  for  all  the  elderly? 

Mr.  Pollack.  I  am  not  sure — of  course,  anyone  who  needs  long- 
term  care,  we  would  hope  they  could  get  it. 

Mr.  Bliley.  Yes.  The  question  was,  does  your  organization 
strongly  support  national  long-term  care  for  all  of  the  elderly? 

Mr.  Pollack.  Not  if  they  don't  need  it.  I'm  not  sure  

Mr.  Bliley.  An  entitlement  program.  In  other  words,  obviously, 
it  is  like  food  stamps;  they  are  there  if  you  need  them,  but  if  you 
don't  need  them,  obviously,  you  

Mr.  Pollack.  We  would  not  support  a  system  that  operates  like 
the  food  stamp  program  because,  as  you  know,  the  food  stamp  pro- 
gram is  a  means-tested  program  and  senior  citizens  in  need  of  long- 
term  care  find  it  essentially  degrading  to  go  through  a  means- 
tested  process. 

If  you  are  asking,  sir,  the  question  of  whether  we  favor  a  system 
of  long-term  care  insurance  that  is  essentially  done  through  a 
social  insurance  model,  the  answer  is  yes,  and  we  have  produced 
various  publications,  I  think,  that  express  that  point  of  view,  and  I 
am  delighted  to  review  with  you  why  we  think  that  is  an  impor- 
tant development. 

Mr.  Bliley.  Well,  do  you  see  any  role  in  this  for  private  insur- 
ance companies? 

Mr.  Pollack.  Yes,  sir.  Again,  in  one  of  the  publications,  the  most 
recent  publication — and  I  think  we  sent  this  to  each  Congressional 
office;  this  was  a  publication  prepared  by  Robert  Ball,  who  is  a 
former  commissioner  of  Social  Security  in  the  Kennedy,  Johnson, 
and  Nixon  administrations.  If  you  look  at  that  carefully,  you  will 
see  that  we  do  recommend  essentially  a  public-private  mix;  howev- 
er, one  that  is  based  largely  on  a  social  insurance  model,  but  with  a 
role  for  the  private  sector,  yes. 

Mr.  Bliley.  How  would  this  play  out?  Is  it  based  on  income?  If 
your  income  is  above  a  certain  amount,  you  are  in  a  private  group; 
if  your  income  is  below  that,  you  end  up  public? 

Mr.  Pollack.  No.  I  mean,  now  you  are  asking  for  a  precise  pro- 
posal, but  in  terms  of,  in  a  nutshell,  what  we  would  propose  if  we 
had  a  choice  would  be  essentially  a  social  insurance  program  that 
was  not  predicated  on  the  basis  of  age,  it  was  not  predicated  on  the 
basis  of  income  but  it  was  predicated  on  the  basis  of  need — severity 
of  disability,  in  other  words. 

However,  even  though  each  person  would  be  able  to  receive  bene- 
fits if  they  were  sufficiently  disabled,  there  would  be  some  contri- 
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butions  that  individuals  would  be  making  to  that  system.  What  we 
would  call  for,  however,  is  for  some  additional  protection  for  lower 
income  people  so  that  the  costs  that  they  might  bear  under  such  a 
model  could  be  absorbed  and  defrayed,  just  like  Medicaid  does. 

Mr.  Bliley.  Would  this  be  like  Social  Security  in  that,  as  soon  as 
you  start  work,  you  would  contribute  to  this  fund,  or  when  would 
you  begin  to  pay  into  it? 

Mr.  Pollack.  Mr.  Bliley,  I  don't  think  at  this  juncture,  even  with 
the  work  that  the  Pepper  Commission  has  done,  that  Members  of 
Congress  seem  clearly,  even  those  who  take  the  same  position  that 
I  would  urge — namely,  development  of  a  social  insurance  model — I 
don't  think  there  has  been  a  particular  focus  on  any  single  financ- 
ing device.  I  think  there  are  a  variety  of  ways  that  could  be  done, 
but  one  option  that  you  suggest  would  be  doing  it  through  the  pay- 
roll tax;  there  would  be  other  ways  to  do  it  that  would  be  at  least 
as  good. 

Mr.  Bliley.  Thank  you.  Thank  you,  Mr.  Chairman. 
Mr.  DiNGELL.  The  time  of  the  gentleman  has  expired.  The  Chair 
recognizes  now  the  gentleman  from  Tennessee,  Mr.  Cooper. 
Mr.  Cooper.  Thank  you,  Mr.  Chairman. 

Ms.  Miller,  I  found  your  testimony  to  be  extremely  compelling 
and  persuasive.  I  appreciate  your  sharing  that  not  only  with  us  but 
with  the  Nation. 

Regarding  the  broader  issues  beyond  your  own  family,  I  would 
like  to  address  a  number  of  questions  primarily  to  Mr.  Pollack. 

First  of  all,  I  would  hope  that  celebrities  would  not  lend  their 
reputations  to  deceptive  and  misleading  advertisements,  but,  unfor- 
tunately, it  seems  that  a  number  of  senior  citizen  ads  over  the 
years  have  induced  a  host  of  celebrities  to  lend  their  credibility  to 
the  sale  of  misleading  products. 

But,  Mr.  Pollack,  I  would  like  to  know  how  representative  this 
Transport  video  is.  Are  there  other  insurance  companies  that  are 
offering  a  similar  training  video,  or  is  Transport  by  far  the  worst 
offender? 

Mr.  Pollack.  Mr.  Cooper,  the  sad  answer  is,  I  don't  know,  and 
that  is  why,  when  we  originally  released  our  preliminary  investiga- 
tion, we  urged  that  hearings  be  conducted  and  that  an  investiga- 
tion be  called  for  by  the  FTC.  The  fact  is  that  too  much  of  this  in- 
formation right  now  is  fragmentary.  We  need  to  do  a  much  more 
thorough  investigation. 

Mr.  Cooper.  Perhaps  we  can  inquire  of  a  number  of  these  insur- 
ance companies  to  give  us  their  sales  videos  so  that  we  can  see 
first-hand  what  they  are  doing. 

Second,  I  realize  that  each  State  regulates  things  in  a  different 
manner.  Are  there  any  States  that  are  particularly  good  at  regulat- 
ing, and  are  there  any  States  that  are  particularly  lax  in  regulat- 
ing? 

Mr.  Pollack.  I  am  not  prepared  today  to  go  into  it  State  by 
State,  and  I  think  you  might  be  able  to  get  that  better  from  Mr. 
Pomeroy,  one  of  the  subsequent  witnesses. 

I  think  it  is  fair  to  say,  however,  that  there  is  a  lot  to  be  desired 
with  respect  to  the  current  regulatory  system  that  is  in  existence 
on  the  State  level,  and  there  are  a  variety  of  problems. 
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First  of  all,  we  keep  on  hearing  about  this  so-called  NAIC  model, 
and  I  think  the  NAIC  model  is  a  contribution  in  the  right  direc- 
tion, and  I  do  not  want  to  criticize  it  in  that  respect.  I  think  there 
are  some  things  that  need  to  be  noted. 

First  of  all,  there  are  a  good  number  of  States  that  have  not 
adopted  the  NAIC  model,  and  some  of  them  that  have  adopted  it 
have  only  adopted  it  in  part.  But  even  the  NAIC  model  leaves  a  lot 
to  be  desired  in  terms  of  providing  protection  from  the  kinds  of 
abuses  that  we  have  uncovered. 

The  NAIC  model  does  nothing  to  address  agents'  commission  fees 
or  other  forms  of  compensation.  It  does  not  address  loss  ratios.  We 
do  not  have  any  system  right  now  of  providing  counseling  in  any 
uniform  manner.  The  States  are  not  keeping  good  information 
about  the  complaints  they  receive.  Enforcement  is,  at  best,  lax,  and 
it  is  episodic,  and  the  policies  certainly  could  use  some  simplifica- 
tion and  standardization. 

The  NAIC  model  does  not  address  the  problems  of  agent  misrep- 
resentation, overselling,  arbitrary  claims  denials,  bankruptcy, 
delays  in  payments  and  refunds,  and,  as  the  chairman  indicated  in 
his  opening  remarks,  it  really  does  not  deal  adequately  with 
making  sure  that  there  is  proper  oversight,  enforcement,  penalties, 
or  dealing  with  this  problem  of  extraterritoriality  where  a  compa- 
ny in  one  State  is  marketing  in  another  State  and  very  often  there 
is  very  little  enforcement  over  the  practices  of  such  a  company. 

Mr.  Cooper.  It  seems  that  you  are  saying  that,  even  if  we  were 
able  to  overcome  the  delay  problem  that  Ms.  Miller  was  so  elo- 
quent upon,  that  senior  citizens  can't  and  shouldn't  be  forced  to 
wait  for  years  to  get  the  NAIC  regulations  implemented  every- 
where so  there  would  be  protection;  you  are  saying  that,  even  if 
this  could  be  done  tomorrow,  we  wouldn't  have  much  protection  be- 
cause there  are  so  many  loopholes  in  the  NAIC  regulations,  the 
model. 

Mr.  Pollack.  We  have  got  several  problems,  some  of  which  I 
think  Congress  could  address.  First  of  all,  unlike  the  Medigap  in- 
dustry, we  don't  have  any  mandatory  requirement  that  States 
adopt  anything.  At  least  in  Medigap  you  do  have  such  a  require- 
ment. I  am  not  suggesting  that  the  Medigap  industry  is  now  a  par- 
agon of  virtue  as  a  result  of  this,  but  at  least  you  have  something 
there  that  is  a  minimum  and  the  States  have  got  to  adopt  certain 
standards. 

Then  there  are  things  we  can  do  to  tighten  those  standards,  but 
the  most  vexatious  problem  is  enforcement. 
Mr.  Cooper.  Thank  you. 

On  another  topic  that  has  been  a  particular  interest  of  mine  for 
several  years  now,  I  have  been  shocked  how  many  constituents 
come  to  me  and  say,  you  know,  they  have  insurance,  and  I  say, 
''Oh,  good;  what  kind  of  insurance  do  you  have?"  and  they  say, 
"Well,  I'm  protected;  I've  got  a  cancer  insurance  policy."  I  was 
wondering  if  you  had  any  experience  in  dealing  with  that  type  of 
insurance. 

Mr.  Pollack.  We  have  not  done  research  on  that  kind  of  policy. 
Mr.  Cooper.  I  have  no  more  questions,  Mr.  Chairman. 
Mr.  DiNGELL.  The  time  of  the  gentleman  has  expired.  The  Chair 
recognizes  the  gentleman  from  Florida,  Mr.  Bilirakis. 
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Mr.  BiURAKis.  Thank  you,  Mr.  Chairman. 

Ms.  Miller,  I,  too,  of  course,  was  taken  by  your  comments,  and 
you  obviously  have  to  be  commended  for  your  courage  and  all  the 
guts  that  it  must  have  taken  in  the  time  you  took  away  from  your 
family.  I  guess  most  people  would  not  have  gone  as  far  as  you  have. 

Were  your  parents  or  their  estate  ever  reimbursed?  Did  they 
ever  receive  any  payment  at  all  from  the  insurance  company? 

Ms.  Miller.  It  did  receive  some.  I  think  Providers  paid  a  small 
portion  of  hospital  benefits  on  my  mother  and  about  $3,000  of  bene- 
fits on  my  father,  but  their  claims  far  exceeded  what  the  company 
actually  did  pay. 

Mr.  BiLiRAKis.  In  your  investigatory  process,  you  found  some 
people  who  had  had  fair  experiences  with  Providers,  did  you  not? 

Ms.  Miller.  I  found  none. 

Mr.  BiLiRAKis.  None? 

Ms.  Miller.  None. 

You  know,  you  have  to  remember,  these  are  coming  from  the 
complaint  files  of  insurance  departments,  and  they  don't  generally, 
you  know,  write  if  they  are  not  happy. 

Mr.  BiLiRAKis.  So  you  limited  yourself  to  the  complaint  files? 

Ms.  Miller.  Yes. 

Mr.  BiLiRAKis.  Mr.  Pollack,  there  are  some  good  guys  out  there, 
aren't  there? 
Mr.  Pollack.  I'm  sure  there  are. 

Mr.  BiLiRAKis.  You  are  sure  there  are?  You  don't  know  whether 
there  are  or  not? 
Mr.  Pollack.  I  said  I'm  sure  there  are. 

Mr.  BiLiRAKis.  What  are  we  basically  saying?  If  one  of  these  el- 
derly calls  our  offices  for  advice  regarding  a  particular  policy  that 
somebody  is  trying  to  sell  them,  what  do  we  do?  Do  we  say,  ''Stick 
with  the  known  companies,  the  Prudentials,  et  cetera,  et  cetera"? 
How  do  we  handle  something  like  that?  How  do  we  as  Congress- 
men, how  does  a  local  attorney,  how  does  a  local  doctor,  how  does  a 
son  or  a  daughter,  how  do  they  respond  to  something  like  that? 

Mr.  Pollack.  Mr.  Bilirakis,  let  me  just  tell  you  my  own  personal 
experience  in  my  own  family.  My  mother-in-law  inquired  from  me 
recently  about  two  different  policies  that  she  had  been  sold,  long- 
term  care  insurance,  and  it  is  important  for  me  to  note  that  this  is 
the  wife  of  a  college  president,  a  highly  educated  woman.  She 
couldn't  understand  these  policies.  These  policies  are  extraordinari- 
ly difficult,  not  for  the  layman,  but  even  for  people  who  have  got 
some  knowledge  about  long-term  care  or  health  care,  they  are  ex- 
traordinarily difficult  to  understand,  and  so  I  don't  think  I  have  a 
magic  bullet  for  you  as  to  what  it  is  that  you  should  be  advising 
your  clients.  I  don't  have  a  magic  bullet  of  what  I  would  tell 
people. 

Mr.  Bilirakis.  So  are  we  basically  acknowledging,  Ms.  Miller  and 
Mr.  Pollack,  that  the  defenses  on  the  parts  of  the  insurance  compa- 
nies when  they  maintain  that  this  is  really  mental  illness  or  what- 
ever some  of  these  excuses  are  that  they  use,  that  they  are  really 
legitimate  in  the  sense  that — it  is  deception?  Are  they  legitimate 
legally  in  the  sense  that  the  terminology  probably  exists  in  the 
policy,  that  it  is  just  worded  in  such  legalese  and  complexities  that 
it  is  difficult  to  pick  it  out? 
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Mr.  Pollack.  Well,  there  are  limitations.  I  mean,  I  think  you 
have  to  categorize  this  a  little  in  a  few  different  ways.  First  of  all, 
there  are  limitations  in  what  is  in  the  policy  itself.  There  are  some 
policies  that  provide  certain  limitations  that  probably  should  not 
exist,  and  they  should  probably  be  outlawed,  and  there  have  been 
some  efforts  to  move  in  that  direction  but  far  too  little. 

Then  you  have  got  the  problem  of  practices.  Take  the  example 
that  I  gave  at  the  beginning  of  this  mdow  from  Minnesota.  I  mean, 
I  don't  know  what  it  is  that  you  can  do  to  protect  against  this. 
Here  is  a  woman  who  is  in  the  hospital;  the  agent  comes  to  the 
hospital,  sells  her  the  policy  while  she  is  in  the  hospital,  takes  the 
check  while  she  is  at  the  hospital,  and  then,  when  she  makes  a 
claim  months  later,  she  is  denied  because  she  made  her  first  pay- 
ment when  she  was  in  the  hospital.  I  don't  know  how  you  protect 
against  that. 

One  other  thing  I  want  to  say  is  that  with  Providers  Fidelity  you 
have  got  what  appears  to  be  essentially  a  fly-by-night  type  oper- 
ation. Transport  Life,  what  I  showed  you,  is  one  of  the  larger  com- 
panies; it  is  an  A-rated  company.  The  abuses  that  we  uncovered  in 
our  preliminary  report,  all  but  one  of  the  abuses  were  from  compa- 
nies that  were  either  A  or  A-plus  rated. 

Mr.  BiLiRAKis.  By  Best? 

Mr.  Pollack.  By  A.M.  Best,  that  is  right. 

So  I  don't  have  a  magic  solution  for  you;  I  wish  I  did.  I  must  tell 
you,  though,  that  even  with  some  of  these  highest  rated  companies 
we  have  seen  these  problems. 

Mr.  BiLiRAKis.  Mr.  Chairman,  just  very  quickly — I  know  my  time 
is  up — if  we  are  going  to  continue  with  the  delivery  of  medical  care 
systems  that  we  now  have,  we  have  got  to  consider  that  the  private 
insurers  are  going  to  be  a  part  of  it,  and  we  certainly  don't  want  to 
discourage  some  of  the  good  guys  from  offering  long-term  care  in- 
surance, so  we  have  got  to  be  careful  in  that  regard. 

I,  personally,  think  very  strongly  that  we  need  some  sort  of  a  na- 
tional health  strategy  to  cover  long-term  care  and  the  entire  pic- 
ture from  A  through  Z.  Then  we  wouldn't  have  to  be  concerned 
with  trying  to  address  long-term  care  insurance  and  Pepper  Com- 
mission recommendations  regarding  the  uninsured,  and  DRG's,  and 
RBRVS's,  and  HMO's,  just  putting  out  a  little  fire  here  and  there— 
not  really  putting  it  out,  trying  to  put  it  out  or  addressing  it. 

Mr.  Pollack.  Mr.  Bilirakis,  may  I  just  add  one  thing  to  your 
comment? 

Mr.  Bilirakis.  If  the  chairman  

Mr.  Pollack.  May  I? 

Mr.  DiNGELL.  Certainly. 

Mr.  Pollack.  It  is  important  to  note  that  when  we  are  looking  at 
the  private  insurance  market — you  heard  the  statistics  before  that 
as  of  June  1989  there  were  1.3  million  policies  sold.  That  doesn't 
mean  there  are  1.3  million  policies  currently  in  existence.  Quite  a 
few  of  them  have  lapsed,  or  they  have  not  been  renewed.  I  think 
that  the  committee  has  statistics  about  that,  that  show  that  a  sig- 
nificant percentage  are  no  longer  in  force.  So  we  are  talking  about 
one  million  or,  I  think,  less  than  one  million  policies  that  are  in 
force.  There  are  30  million,  approximately,  elderly  persons.  At  best, 
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we  are  talking  about  a  market  that  is  reaching  3  to  4  percent  of 
the  elderly. 

Now  I  understand  that  Congress  would  say,  "Let's  give  the  pri- 
vate market  a  chance/'  but  I  think  we  should  understand  that  96 
to  97  percent  of  today's  elderly  are  not  protected  by  this  market, 
and  they  are  waiting  for  some  kind  of  help,  and  I  think  Congress 
can  do  something  to  provide  them  with  that  assistance. 

Mr.  BiLiRAKis.  Thank  you,  sir.  Thank  you,  Mr.  Chairman. 

Mr.  DiNGELL.  The  Chair  thanks  the  gentleman.  The  Chair  recog- 
nizes now  the  gentleman  from  Georgia,  Mr.  Rowland. 

Mr.  Rowland.  Thank  you,  Mr.  Chairman. 

I  want  to  pursue  this  a  little  bit  further,  about  the  insurance 
that  has  been  sold  and  by  the  companies  that  are  selling  it  now. 
Let  me  ask  you,  do  you  think  that  companies  that  are  selling  that 
insurance  now,  for  the  most  part,  have  good  intentions?  Is  the 
problem  lack  of  experience  with  this  relatively  new  concept?  Or  do 
you  think  there  is  a  significant  amount  of  intentional  deception  on 
the  part  of  companies  that  are  selling  insurance?  You  mentioned 
that  some  of  the  companies  were  A-rated  companies  that  are  sell- 
ing this  insurance. 

So  the  question  I  have  is,  is  it  intentional  deception  versus  lack 
of  knowledge,  lack  of  experience,  lack  of  understanding  about  how 
these  policies  should  be  handled? 

Mr.  Pollack.  I  don't  think  I  can  give  you  a  broad  generalization 
that  covers  all  of  this,  and  I  must  tell  you  that  I  am  not  in  a  posi- 
tion to  tell  you  what  is  happening  throughout  the  industry.  I  don't 
know  of  anyone  who  can  tell  me  that. 

The  very  purpose  of  our  saying  that  there  should  be  a  thorough 
investigation  is  for  us  to  get  to  the  facts.  I  am  not  prepared  to  say 
to  you  today  that  this  industry  is  replete  with  fraud  or  abuse.  I  can 
tell  you,  I  have  seen  too  much  of  it,  it  is  outrageous,  and  I  think 
that  the  people  who  are  suffering  from  it  are  the  ones  who  need 
protection  more  than  any  other  people  around. 

Mr.  Rowland.  Do  you  think  there  should  be  more  Federal  regu- 
lation of  the  insurance  industry?  For  the  most  part,  that  has  been 
left  to  the  States  over  the  years  to  regulate  the  insurance  industry. 
Do  you  think  that  there  should  be  more  Federal  regulation  of  the 
insurance  industry? 

Mr.  Pollack.  Well,  you  have  a  model  for  what  you  have  done, 
and  I  am  not  saying  that  it  has  worked  with  an5rwhere  near  perfec- 
tion, there  are  still  enormous  problems,  but  what  you  have  done  in 
the  Medigap  industry  is,  you  have,  in  effect,  required  the  States  to 
adopt  standards  that  have  been  developed.  We  don't  have  an5i:hing 
like  this  in  the  long-term  care  insurance  field,  and  I  think  that  is  a 
first,  extraordinarily  modest  step  to  take.  Now,  my  hope  is  that,  as 
you  get  more  experience  with  this  kind  of  regulation,  that  some  of 
the  holes  that  I  described  with  respect  to  the  NAIC  model,  hopeful- 
ly those  holes  can  be  plugged,  and  hopefully  we  are  going  to  get  a 
decent  handle  on  proper  enforcement  State  by  State. 

But  the  Federal  Government,  working  with  the  State  insurance 
commissions,  hopefully,  can  do  a  great  deal,  certainly  much  more 
than  is  being  done  today. 

Mr.  Rowland.  You  mentioned  that  your  foundation  supports  the 
concept  of  a  social  system  of  long-term  care  based  on  need  of  indi- 


27 


viduals  without  being  means  tested  or  whatever,  and  you  said  that 
there  were  various  mechanisms  by  which  that  could  be  funded.  Do 
you  have  any  information  to  indicate  that  we  could,  in  fact,  afford 
a  system  of  that  nature?  And  I  suppose  you  are  talking  about  on 
the  Federal  level. 

Mr.  Pollack.  Mr.  Rowland,  I'm  not  sure  how  we  can  afford  not 
to  do  this.  We  are  driving  people  into  bankruptcy. 

Mr.  Rowland.  I  am  not  talking  about  how  we  can  afford  not  to 
do  it.  My  question  is,  how  can  we  afford  to  do  it?  That  is  my  ques- 
tion. 

Mr.  Pollack.  Well,  obviously,  we  are  going  to  have  to  raise  reve- 
nues to  pick  up  all  of  the  costs,  and  I  think  any  proposal  that  does 
this  obviously  is  going  to  have  to  deal  with  increased  revenues. 

Now  I  understand  politically  the  difficulty  in  achieving  that,  par- 
ticularly while  we  still  have  leadership  in  the  White  House  that  is 
saying  no  new  taxes,  but  obviously  we  are  going  to  have  to  come  up 
with  a  financing  system  that  is  going  to  pay  for  this,  and  I  believe 
that  people  are  prepared  to  pay  for  it,  because  the  consequences  of 
failing  to  do  so  are  just  so  extraordinary  and  so  tragic.  This  is 
something  that  I  think  people  feel  is  being  done  for  their  family, 
something  that  they  can  identify  with,  and  it  is  not  just  doing 
something  for  the  elderly,  it  is  doing  something  for  a  care  giver  as 
well,  and  so  I  think  this  is  something  that  ultimately  is  politically 
practicable. 

Mr.  Rowland.  Mr.  Chairman,  I  see  my  time  is  up,  but  I  would 
like  to  ask  one  more  question,  if  I  may,  though. 

Do  you  think  that  this  should  be  funded,  or  have  you  given  this 
much  thought  to  it,  out  of  the  general  fund,  or  should  it  be  some 
type  of  indemnification? 

Mr.  Pollack.  I  would  hope  that  there  would  be  a  special  fund 
created  similar  to  the  kind  of  trust  fund  that  we  have  in  Social  Se- 
curity and  Medicare  so  that  people  know  that  these  new  tax  dol- 
lars, assuming  they  support  that  their  tax  dollars  are  going  for  this 
direction,  actually  go  for  this  purpose. 

Mr.  Rowland.  Thank  you,  Mr.  Chairman. 

Mr.  DiNGELL.  The  time  of  the  gentleman  has  expired.  The  Chair 
recognizes  now  the  gentleman  from  Ohio,  Mr.  Oxley. 
Mr.  Oxley.  Thank  you,  Mr.  Chairman. 

I  just  have  a  couple  of  questions  regarding  the  training  video 
that  we  saw.  I  am  sorry  if  this  plows  old  ground,  but  how  was  that 
video  obtained? 

Mr.  Pollack.  We  obtained  that  video  through  an  advocate  who 
received  it  from  an  insurance  agent. 

Mr.  Oxley.  Someone  who  had  worked  for  that  particular  compa- 
ny, you  mean? 

Mr.  Pollack.  That  is  my  understanding. 

Mr.  Oxley.  This  was  designed  to  be  a  device  to  train  insurance 
salesmen.  Is  that  correct? 

Mr.  Pollack.  You  have  got,  in  effect,  two  videos;  you  have  got  a 
video  within  a  video,  and  the  video  that  is  within  the  video  is  actu- 
ally what  is  shown  to  potential  clients.  The  video  that  sort  of  sur- 
rounds it,  that  is  essentially  a  training  video  that  is  used  to  train 
agents  and  to  tell  them  how  to  make  sales. 
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Mr.  OxLEY.  You  had  mentioned  in  your  testimony  that  there 
were  some  misleading  statements,  particularly  in  regards  to  hospi- 
tal stays,  DRG's,  and  so  forth.  Was  there  anything  in  that  video 
that  was,  in  your  opinion,  illegal  or  at  least  treading  on  maybe  a 
possibility  of  being  illegal? 

Mr.  Pollack.  Mr.  Oxley,  I  am  a  lawyer,  so  I  know  that  when  I 
haven't  done  my  careful  research  I  shouldn't  venture  an  opinion  on 
that.  I  would  be  delighted  to  supply  you  with  a  response  after  I 
have  had  a  chance  to  look  into  that. 

Mr.  Oxley.  The  reason  I  ask,  obviously,  is  that  there  is  a  distinc- 
tion between  the  half-truth,  for  example,  and  an  out-and-out  false- 
hood, particularly  as  it  relates  to  the  statute.  I  would  just  be  curi- 
ous in  that  regard. 

My  sense  is  that  these  people  are  not  dumb.  I  would  assume  they 
have  these  kinds  of  things  viewed  by  their  legal  staff  to  make  cer- 
tain that  they  are  at  least  barely  inside  the  legal  parameters. 

Mr.  Pollack.  Mr.  Oxley,  at  an  absolute  minimum,  I  can  tell  you 
that  this  is  deliberately  deceptive.  Now  whether  that  constitutes  il- 
legal conduct,  I  would  have  to — but  let  me  give  you  a  few  illustra- 
tions, if  I  may. 

The  quotes  you  heard — and  I  am  going  to  give  you  a  few  of  the 
quotes  that  were  in  this  excerpt.  It  is  about  NACA:  "a  national  or- 
ganization of  about  90,000  members,"  ''an  organization  dedicated  to 
protecting  the  needs  of  Americans  in  fixed  incomes,"  ''an  organiza- 
tion to  help  all  consumers  increase  the  purchasing  power  of  their 
hard  earned  dollars;  this  is  especially  true  of  those  with  fixed  in- 
comes," "60,000  members  strong,  a  not-for-profit  organization  fight- 
ing to  keep  your  dollars  in  your  pocket,"  "a  consumer  group  dedi- 
cated to  providing  people  with  information  to  help  their  dollars 
stretch  further."  And  then  you  heard  a  quote  about  endorsement  of 
Transport  Life,  and  the  quote  goes  like  this:  "After  a  thorough  in- 
vestigation of  the  company  and  their  services,  the  North  American 
Consumer  Alliance  recommends  and  endorses  for  its  members  the 
long-term  care  coverage  provided  by  Transport  Life." 

Now  what  is  misleading  about  that?  There  are  numerous  things 
that  are  misleading.  The  nature  of  the  organization  is  totally  of- 
fered in  a  deceptive  way.  The  original  name  of  the  organization 
pretty  much  tells  you  what  that  organization  is.  It  was  called  Inde- 
pendent Life  Insurance  Agency  Association.  NACA  has  a  relation- 
ship to  Markman  and  Transport  Life.  Now  Markman  Company, 
the  Markman  Company  of  Texas,  have  been  appointed  to  sell 
Transport  Life.  The  president  of  NACA— he  is  also  the  president, 
director,  and  treasurer  of  NACA — is  presently  the  chief  operating 
officer  of  Markman.  He  is  listed  as  a  registered  agent  of  Markman 
Company  of  Texas.  The  vice  president  and  director  of  NACA,  a 
fellow  named  Michael  Warren,  is  also  president  of  Markman  Com- 
pany as  well  as  president  and  treasurer  of  Markman  Company  of 
Texas. 

Transport  Life  agents  sell  NACA  memberships,  and,  interesting- 
ly, I  called  NACA,  I  called  them  twice,  and  I  asked  them,  "What 
process  did  you  go  through  to  endorse  Transport  Life?"  The  first 
person  I  spoke  to  said,  "Someone  did  a  survey,"  and  I  said,  "Could 
you  tell  me  who  did  the  survey?  I  would  like  to  speak  to  that  indi- 
vidual." I  was  told,  "I  don't  know  who  it  is."  I  said,  "Well,  could 
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you  find  out?"  She  comes  back  on  the  phone,  and  she  says,  ''Well,  I 
believe  an  organization  did  it  for  us."  I  said,  ''Could  you  find  out 
what  organization?"  She  said,  "I  don't  know."  I  said,  "Could  you 
find  out?"  She  said,  "I  don't  know." 

I  said,  "Could  you  put  me  in  touch  with  somebody  else  who 
would  know  better?"  I  spoke  to  somebody  else.  I  have  the  names, 
and  I  am  delighted  to  provide  them  to  the  committee.  And  she  said, 
"Management  did  the  analysis." 

Then  I  said,  "I'd  like  to  speak  to  Howard  Fisher."  Now  Howard 
Fisher  is  portrayed  for  a  longer  period  of  time  than  you  saw  be- 
cause I  excerpted  this.  I  said,  "I  would  like  to  talk  to  Howard 
Fisher.  He  sounds  like  a  very  intelligent,  thoughtful  guy.  He  seems 
to  know  the  industry  very  well.  He  seems  to  be  one  of  your  more 
eloquent  representatives.  Could  I  speak  with  Mr.  Fisher?"  Mr. 
Fisher  does  not  work  for  NACA,  I  am  told.  I  said,  "Well,  I  saw  this 
video.  He  is  listed  as  a  spokec>man  for  NACA."  "Well,  we  hired  him 
as  a  spokesperson."  I  said,  "Could  you  put  me  in  touch  with  some- 
one who  can  tell  me  how  I  can  reach  Mr.  Fisher,"  and  the  next 
person  really  hemmed  and  hawed,  and  I  said,  "Well,  is  Mr.  Fisher 
an  actor,"  and  they  said,  "Basically,  he  is  an  actor;  we  needed 
somebody  for  credibility." 

Now  if  that  is  not  misleading,  I  don't  know  what  is  misleading. 

Now  the  DRG's,  I  think  I  explained  before,  are  extraordinarily 
misleading.  They  mislead  what  the  law  is  and  the  need  that  results 
from  the  application  of  DRG's. 

So,  whether  it  is  illegal  or  not,  I  am  clear  that  this  is  deceptive 
and  this  can't  be  anything  but  being  deliberately  deceptive.  They 
knew  what  they  were  doing.  This  was  a  professional  video.  This 
was  done  very  carefully.  They  went  to  a  great  deal  of  expense.  This 
is  not  anecdote,  this  is  systematic  deception. 

Mr.  OxLEY.  The  consumer  organization,  they  claim  that  they 
have  60,000  members.  That  doesn't  strike  me  as  a  large  amount 
necessarily,  but  someone  might  be  impressed  by  the  number.  Do 
you  have  any  evidence  that  they  actually  do  have  60,000  members? 

Mr.  Pollack.  Well,  if  you  listen  to  the  video  very  carefully,  at 
one  point  the  announcer  says  they  have  90,000  members;  then,  at 
another  point,  someone  says  there  are  60,000  members.  According 
to  their  filings  with  the  Secretary  of  State  in  Texas,  they  have 
35,000  members.  I  don't  know  what  is  true;  I  am  just  telling  you 
that  there  is  obviously  a  great  deal  of  conflict. 

Mr.  OxLEY.  Do  you  have  access  to  their  membership  through  the 
State  of  Texas?  Does  the  public  have  that  kind  of  access? 

Mr.  Pollack.  No.  Mr.  Oxley,  what  we  did  in  order  to  try  to  get 
this  information  is,  we  did  a  Nexus  search,  and  we  did  a  Dun  and 
Bradstreet  search,  and  then  we  tried  to  find  out  what  we  could  get 
out  of  the  Secretary  of  State's  records  in  Texas  as  well  as  the  Texas 
State  Board  of  Insurance. 

So  all  I'm  telling  you  is  what  we  found  from  that,  and  then  I 
have  told  you  my  own  direct  conversations  with  people  at  NACA. 

Mr.  Oxley.  Thank  you.  Thank  you,  Mr.  Chairman. 

Mr.  DiNGELL.  The  time  of  the  gentleman  has  expired.  The  Chair 
recognizes  now  the  gentleman  from  Illinois,  Mr.  Bruce,  who  is 
here,  as  the  Chair  knows,  not  as  a  member  of  the  subcommittee 
but  because  of  the  very  special  interest  he  has  in  the  subject 
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matter  in  which  we  are  engaged  today.  The  gentleman  from  Illi- 
nois is  recognized. 

TESTIMONY  OF  HON.  TERRY  L.  BRUCE,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  ILLINOIS 

Mr.  Bruce.  I  thank  the  chairman  for  allowing  me  to  ask  ques- 
tions of  Ms.  Miller  and  Mr.  Pollack. 

I  would  just  like  to  tell  you  that  I  just  had  six  hearings  out  in  my 
district  on  catastrophic  and  Medicare,  and  there  is  a  great  deal  of 
confusion  in  the  southeastern  part  of  the  State  of  Illinois. 

Mr.  Pollack,  I  am  curious,  how  difficult  was  it  for  you  to  quantify 
the  amount  of  abuse  going  on  in  the  sales  of  long-term  care  poli- 
cies? 

Mr.  Pollack.  Well,  I  must  say  that  I  have  not  found  a  capability 
of  actually  quantifying.  What  you  have  in  our  preliminary  report  is 
essentially  anecdotal  material,  it  is  not  intended  to  be  a  quantifica- 
tion. I  would  like  to  have  provided  you  with  quantification.  That  is 
how  we  initially  started  the  process.  Unfortunately,  many  States 
cannot  provide  information  specifically  about  nursing  home  insur- 
ance complaints.  In  some  States  that  do  provide  that  kind  of  infor- 
mation, they  do  not  make  it  available  to  the  public.  The  quality  of 
the  data  that  does  exist  varies  greatly  from  State  to  State. 

In  Pennsylvania,  for  example,  they  cannot  provide  us  any  infor- 
mation about  the  nature  of  complaints.  A  few  States  have  the  in- 
formation. 

Mr.  Bruce.  The  nature  of  complaints  or  the  nature  of  compli- 
ance? 

Mr.  Pollack.  Nature  of  the  complaints. 
Mr.  Bruce.  Complaints. 

Mr.  Pollack.  A  few  States  have  the  information  computerized; 
others  have  it  hand  tabulated;  States  use  very  different  terminolo- 
gy to  categorize  their  complaints.  As  I  said  earlier,  I  think  in  my 
response  to  Mr.  Rowland,  enforcement  and  follow-through  is,  at 
best,  spotty,  and  the  States  that  we  contacted  did  not  have  informa- 
tion on  such  things  as  loss  ratios  or  agents'  commissions. 

In  short,  Mr.  Bruce,  I  don't  feel  that  we  are  capable  of  providing 
you  with  quantification.  My  hope  is  that  a  more  thorough  investi- 
gation and  some  standards  by  which  this  data  is  kept  is  going  to 
provide  this  committee  and  others  who  are  interested  in  looking  at 
the  industry  that  kind  of  data. 

Mr.  Bruce.  So  what  you  did  was  Lexis  on  your  computer  and  just 
did  searches.  There  is  no  central  place  you  could  inquire,  except 
going  to  the  50  different  State  agencies? 

Mr.  Pollack.  That  is  correct.  That  is  essentially  making  phone 
calls  to  these  agencies,  and  I  must  say  that  the  responses  that  we 
get  from  one  agency  to  another  is  extraordinarily  different;  there  is 
no  uniformity.  In  some  States,  there  is  virtually  no  enforcement.  In 
those  that  try  to  enforce  decent  standards,  record  keeping  is  spotty, 
and,  in  any  event,  there  is  no  uniformity  to  that. 

Ms.  Miller.  May  I  make  a  comment? 

Mr.  Bruce.  Yes,  Ms.  Miller. 

Ms.  Miller.  When  I  was  visiting  the  Colorado  Department  of  In- 
surance and  looking  for  long-term  care  insurance  complaints,  it  re- 
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quired  my  going  through  a  computer  run  and  through — they  had 
all  their  consumer  complaint  files  listed  under  either  major  medi- 
cal, accident  health,  and  Medigap,  and  then  they  had  three  filing — 
three  physical  filing  systems  in  addition  to  that.  So  it  was  really 
unwieldy  physically  to  find  the  files  in  this  State.  They  didn't  have 
any  classification  for  long-term  care  complaints  specifically,  and 
other  States  that  my  attorney  had  written  to,  to  get  information  on 
long-term  care  insurance  data  complaints,  they  wrote  back  saying 
that  they — some  States  did  not  keep  track  of  this  information; 
other  States  did  not  make  that  public  information;  for  instance, 
California  is  one. 

Mr.  Pollack.  Mr.  Bruce,  I  must  say  that  one  of  the  greatest  frus- 
trations that  we  experience  is,  we  did  not  want  to  provide  an  anec- 
dotal report.  That  is  what  we  did  provide.  We  wanted  to  provide 
you  with  systematic  information,  data,  and  the  reality  is,  we  could 
not  get  that.  The  kind  of  information  that  Mr.  Bilirakis  asks  for 
when  he  wants  to  provide  advice,  I  don't  think  that  that  is  central- 
ly available,  and  I  think  for  this  committee  and  for  others  who  are 
interested  in  cleaning  this  up,  we  need  to  find  some  system  of  get- 
ting uniform  data  so  that  the  kinds  of  complaints  that  we  have  un- 
covered and  many,  many  more  that  have  been  uncovered,  that 
there  is  a  process  for  providing  good  information  about  that. 

Mr.  Bruce.  If  we  were  to  adopt  the  NAIC  standards  in  all  50 
States,  would  that,  in  your  estimation,  solve  a  great  deal  of  the 
problems  that  presently  exist  in  State  regulatory  agencies? 

Mr.  Pollack.  No.  That  would  be  helpful,  and  I  don't  want  to  dis- 
courage you  at  all  from  doing  that,  I  think  it  would  be  a  very  help- 
ful first  step,  but,  as  I  said,  there  are  two  other  problems,  at  a  min- 
imum, that  need  to  be  addressed.  One  is  the  standards  themselves 
and  the  inadequacies  of  those  standards  and  some  of  the  things 
that  those  standards  do  not  address,  and  perhaps  more  importantly 
is  the  whole  enforcement  process.  Having  standards  is  meaningless 
unless  you  have  enforcement,  and  we  have  spotty  enforcement,  to 
say  the  least. 

Mr.  Bruce.  You  have  mentioned  loopholes  within  the  NAIC,  par- 
ticularly on  commissions  and  gathering  of  recoveries  and  com- 
plaints. But  those  seemed  to  be  more  in  the  area  of  State  regula- 
tory authority,  and  it  would  require  us  to  get  deeply  involved  in 
telling  the  States  how  to  regulate  the  insurance  industry. 

Mr.  Pollack.  That  is  right.  There  is  no  question  that,  if  that  is 
what — if  you  wanted  to  try  and  help  deal  with  this  problem,  you 
would  have  to  do  that,  just  like  you  have  done  in  the  Medigap  area. 
You  said,  for  example,  that  there  should  not  be  loss  ratios  that  are 
worse  than  60  percent  for  individual  policies.  There  are  a  variety  of 
things  that  you  could  do  that  would  say  we  still  say  that  the  States 
should  have  the  responsibility  for  enforcing  and  for  monitoring,  ad- 
ministering, the  insurance  system  in  their  State,  but,  at  a  mini- 
mum, in  order  to  provide  some  minimum  protection,  we  are  going 
to  require  that  the  following  standards  be  included  when  each 
State  adopts  its  provision. 

Mr.  Bruce.  One  final  question.  When  you  had  a  chance  to  review 
some  of  the  complaints,  did  you  get  much  assistance  from  the  regu- 
latory agencies  on  pursuing  the  complaint?  Were  they  advocates 
for  the  consumer,  or  were  they  more  in  the  sense  of  an  advocate 
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for  the  insurance  company?  Did  they  come  to  you  and  say,  ''Fine, 
you  have  uncovered  a  great  deal  of  problems  within  our  State;  we 
are  going  to  pursue  this"? 

Mr.  Pollack.  Mr.  Bruce,  the  answer  to  that,  again,  is  not  uni- 
form, and  it  is  different  State  by  State.  In  some  instances,  we  did 
receive  cooperation  from  the  State  insurance  commissions,  but  in 
numerous  situations  we  really  had  to  dig  well  beyond  what  the  in- 
surance commission  had  itself. 

In  talking  to  some  of  the  victims  who  have  been  harmfully  af- 
fected by  these  practices,  what  they  tell  you  very  often  is  that  they 
may  get  some  counseling,  they  may  get  some  encouragement,  but 
in  terms  of  really  seeing  through  the  complaint  to  any  kind  of  re- 
medial process,  they  very  often  have  to  pursue  it  themselves.  Some- 
times the  insurance  commission  may  say,  "We  suggest  that  you  get 
a  lawyer  and  bring  a  lawsuit,"  or,  ''We  are  willing  to  write  a  letter 
to  the  insurance  company,"  but  they  won't  go  much  further  than 
that.  In  some  instances,  they  will  try  to  secure  a  refund  for  you, 
but  you  won't  get  your  claims  honored,  which  is  what  you  paid  the 
policy  for. 

So  the  practices  are  extraordinarily  different  from  one  situation 
to  the  other,  and  I  just  can  say  that  if  you  want  to  rely  on  the  in- 
surance commission  you  are  not  going  to  be  able  to  protect  yourself 
adequately  in  a  good  number  of  situations. 

Mr.  Bruce.  I  thank  the  chairman. 

[The  prepared  statement  of  Mr.  Bruce  follows:] 

Statement  of  Hon.  Terry  L.  Bruce 

Thank  you,  Mr.  Chairman.  I  appreciate  the  opportunity  to  participate  in  today's 
hearing. 

The  debate  over  the  catastrophic  care  bill  is  over,  but  I  am  concerned  that  Con- 
gress not  shift  its  attention  away  from  issues  of  concern  to  senior  citizens.  The  cata- 
strophic care  reaction  showed  us  that  long-term  care  remains  the  top  concern  of 
older  Americans.  We  must  build  on  the  work  of  the  Pepper  Commission  to  provide 
affordable  and  accessible  long  term  care  for  the  Nation's  senior  citizen. 

The  Nation's  elderly  population  is  increasing  faster  than  any  age  group  in  the 
country,  and  if  this  problem  is  not  solved  today,  it  will  be  harder  to  solve  tomorrow. 
By  the  year  2020,  our  elderly  population  will  have  doubled.  At  that  time,  one  of 
every  six  Americans  is  expected  to  be  65  or  over. 

An  increase  in  the  number  of  elderly  means  an  increase  in  the  need  for  medical 
services.  The  age  group  with  the  greatest  demand  for  long  term  care  services,  age  85 
and  older,  is  among  the  fastest  growing  segments  of  the  population.  In  1900,  123,000 
people  in  this  country  were  over  the  age  of  85.  By  the  year  2000,  the  number  is  ex- 
pected to  reach  5  million. 

Because  of  affordability  and  access  problems,  long  term  care  providers  and  insur- 
ers have  not  met  this  need.  Today,  the  average  income  of  an  elderly  person  is  about 
$12,000.  The  average  cost  of  a  year's  stay  in  a  nursing  home  is  now  nearing  $30,000. 
Home  care  services,  although  less  expensive  than  nursing  home  care  services,  can 
cost  $15,000  per  year. 

The  cost  of  care  to  the  elderly  involves  a  tremendous  financial  burden.  Today, 
two-thirds  of  the  elderly  living  alone  will  have  spent  down  to  the  Federal  poverty 
level  after  an  average  of  13  weeks  in  a  nursing  home. 

Elderly  couples  face  similar  problems.  Accounting  for  income  alone,  more  than  50 
percent  of  all  couples  will  become  impoverished  after  one  of  them  has  spent  6 
months  in  a  nursing  home.  The  surviving  spouse  will  then  run  the  risk  of  having 
nothing  left  to  help  cover  his  or  her  own  health  expenses.  By  retaining  the  spousal 
impoverishment  provision  when  we  repealed  catastrophic,  we  took  needed  steps 
toward  alleviating  this  concern. 

The  new  Medicaid  coverage  does  help  the  spouses  of  elderly  who  enter  nursing 
homes,  but  at  a  price.  It  becomes  a  last  resort  for  those  who  have  spent  all  of  their 
income  and  assets  to  try  to  meet  the  high  cost  of  nursing  home  expenses. 
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Another  aspect  of  the  long  term  care  debate  brings  us  to  the  subject  of  today's 
hearing:  private  long  term  care  insurance.  It  is  a  relatively  new  market,  but  is  ex- 
panding rapidly.  In  1984,  16  insurers  sold  125,000  policies  in  a  few  States.  By  June, 
1989,  there  were  more  than  100  insurers,  and  1.3  million  policies  sold.  Before  June, 
1987,  no  employers  offered  long-term  care  insurance  through  an  employer-based 
plan.  By  September,  1989,  at  least  35  employers  offered  or  had  made  arrangements 
to  offer  this  option. 

Long  term  care  insurance  is  growing  in  popularity.  Today,  however,  this  segment 
of  the  insurance  industry  still  faces  many  problem.s.  Without  strong  actuarial  data, 
insurers  are  forced  to  guess  what  to  charge  as  part  of  a  pre-funded  program.  One  of 
the  questions  we  must  ask  is  who  pays  for  that  guess  work — insurers  or  benefici- 
aries? Are  there  controls  or  guidelines  which  can  be  set  out  to  protect  beneficiaries, 
yet  assure  insurers  of  a  reasonable  profit?  Unfortunately,  insurers  have  treated  long 
term  care  insurance  as  health  insurance,  and  have  placed  burdensome  conditions  on 
beneficiaries,  including  prior-hospitalization.  In  the  past  this  eliminated  a  majority 
of  potential  buyers,  because  most  who  enter  nursing  homes  never  had  the  need  for 
hospitalization. 

Insurers  also  did  not  cover  Alzheimer's  disease.  More  than  50  percent  of  all  nurs- 
ing home  residents  are  Alzheimer's  victims  who  need  help  with  basic  day-to-day  ac- 
tivities. 

Many  of  these  requirements  have  been  eliminated  because  of  more  available  in- 
formation to  insurers  and  because  of  the  National  Association  of  Insurance  Commis- 
sioners (N.A.I.C.)  model  standards.  These  standards  are  voluntary  and  the  States 
can  choose  whether  or  not  to  implement  them. 

But  has  this  been  enough?  On  May  17,  1989  Earl  Pomeroy,  vice  president  of  the 
N.A.I.C.  and  one  of  the  witnesses  today,  testified  before  the  Ways  and  Means  Health 
Subcommittee.  He  said  that  "we  also  think  that  within  a  very  short  period  of  time 
there  will  be  adopted,  on  a  State-by-State  basis,  a  comprehensive  framework  of  regu- 
latory protections.  We  will  acknowledge  this  morning  that  within  2  years  from  the 
date  of  this  hearing,  in  the  event  there  are  significant  pockets  of  the  country  unpro- 
tected by  the  N.A.I.C.  model  or  similar  regulatory  response,  our  reservations  to  a 
Federal  action  would  be  somewhat  reduced." 

It  has  been  almost  a  year  since  Mr.  Pomeroy's  testimony  and  what  have  the 
States  done?  As  of  today,  nine  States  have  not  implemented  the  standards  and  it  is 
questionable  as  to  how  much  of  the  regulations  have  been  implemented  by  the 
others.  What  will  happen  by  next  May? 

But  the  hundreds  of  complaints  that  come  into  the  State  insurance  offices  should 
not  be  ignored.  There  are  reports  of  policies  being  cancelled,  because  the  beneficiary 
unwittingly  did  not  report  a  health  condition.  Insurance  agents  in  their  quest  for  a 
profit,  have  given  false  information  to  the  buyer  or  have  filled  out  the  forms  them- 
selves. 

The  private  long  term  care  insurance  industry  is  growing  and  becoming  an  impor- 
tant part  of  the  long  term  care  discussions.  But  before  it  grows  any  further,  we 
must  address  some  of  the  problems  that  the  industry  currently  faces,  and  we  must 
address  the  consumer  protection  issue  of  private  long  term  care  insurance.  I  look 
forward  to  hearing  from  our  witnesses  today. 

Mr.  DiNGELL.  The  time  of  the  gentleman  has  expired.  The  Chair 
recognizes  now  the  gentleman  from  Pennsylvania,  Mr.  Walgren. 

TESTIMONY  OF  HON.  DOUG  WALGREN,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  PENNSYLVANIA 

Mr.  Walgren.  Thank  you,  Mr.  Chairman,  and  I  just  want  to  say 
that,  Mr.  Chairman,  you  have  come  across  a  mother  lode  of  inter- 
est in  this  subject  in  bringing  your  Oversight  and  Investigations 
Subcommittee  to  this  subject.  I  think  there  is  a  tremendous 
amount  of  interest  and  concern  in  this  area,  and  I  want  to  express 
my  appreciation  to  the  witnesses  that  you  have  brought  as  well.  It 
is  a  great  challenge  to  all  of  us  to  try  to  develop  an  effective  re- 
sponse. 

I  am  here  learning,  and  I  appreciate  the  descriptions  you  have 
given  of  the  problems,  and  I  am  sitting  here  thinking  of  the  differ- 
ence between  long-term  care  insurance  and  other  kinds  of  insur- 
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ance  in  terms  of  a  party  who  is  aggrieved,  who  would  be  in  a  posi- 
tion to  enforce  the  claim,  and  generally  there  isn't  one,  or  at  least 
not  an  effective  party,  other  than  family,  which  may  or  may  not 
exist,  may  or  may  not  be  close,  may  not  have  the  most  direct  inter- 
est, certainly  doesn't  have  a  direct  interest.  In  most  cases  of  an  in- 
sured situation,  the  insured  party  is  there  with  a  direct  interest 
and  at  least  there  to  try  to  seek  a  remedy.  Is  that  correct? 

Mr.  Pollack.  Mr.  Walgren,  there  really  is  a  difference  with  re- 
spect to  long-term  care  insurance  that  I  think  merits  more  careful 
scrutiny  about  this  insurance  and  this  particular  market. 

With  most  insurance  products,  the  persons  who  are  going  to 
make  a  claim  usually  have  some  capability  of  pressing  that  claim. 
If  you  have  a  fire  in  your  home,  you  have  every  capability  of  pursu- 
ing your  claim.  If  you  die  and  you  have  got  life  insurance,  you  nor- 
mally have  executors  and  others  who  can  press  the  claim.  In  an 
automobile  accident,  you  have  a  capability  of  pressing  the  claim. 

What  is  different  about  long-term  care  insurance  is  that  in  many 
instances  the  people  who  are  going  to  nursing  homes  are  people 
who  do  not  have  family  members  close  by  to  them.  Very  often,  they 
may  have  no  close  relatives  at  all,  and  that  is  one  of  the  reasons 
they  have  gone  to  a  nursing  home,  because  they  don't  have  some- 
body at  this  stage  in  their  lives  to  take  care  of  them  in  the  home. 
Very  often,  it  is  a  widow  whose  husband  has  passed  away.  If  she 
has  children,  they  may  be  many  miles  away.  But  what  is  very  im- 
portant to  understand  is,  the  reason  that  woman  is  in  the  nursing 
home  is,  she  is  extraordinarily  frail.  She  may  have  Alzheimer's  dis- 
ease, she  may  have  cognitive  difficulty,  she  is  extraordinarily 
scared,  and  so  when  these  deceptive  practices,  when  abuses  occur 
in  this  industry,  you  don't  have  the  same  kind  of  usual  defense 
mechanisms  to  protect  people  who  need  the  protection.  These 
people  are  alone,  and  they  are  vulnerable,  and  that  is  why  I  think 
it  is  important  that  in  this  industry  we  give  it  even  closer  scrutiny, 
and  that  is  particularly  true  now  because  the  industry  is  trying  to 
develop  this  product.  Let's  deal  with  this  kind  of  regulation  before 
the  product  gets  out  of  hand. 

Mr.  Walgren.  I  see. 

In  your  testimony,  you  indicated  the  NAIC  standards  for  long- 
term  care  were  not  as  complete  as  the  standards  in  other  areas — 
Medigap,  I  guess,  in  particular.  What,  again,  are  the  deficiencies 
you  see  in  the  NAIC  standards  for  long-term  care? 

Mr.  Pollack.  Well,  I  went  over  some  of  those  before,  but  I  will 
just  give  you  a  summary  of  that.  First  of  all,  you  will  recall,  I  said 
that  a  good  number  of  States  have  not  yet  adopted  any  standards, 
they  have  not  adopted  the  model.  Some  that  have  adopted  the 
model  have  only  adopted  it  in  part. 

But  the  model  that  has  been  developed  doesn't  do  an5rthing  to  ad- 
dress the  problems  of  agency  misrepresentation,  or  overselling,  or 
arbitrary  claims  denials,  or  bankruptcy,  or  delays  in  payments  and 
refunds;  it  doesn't  say  anything  about  agents'  commissions,  fees,  or 
other  forms  of  compensation;  it  doesn't  say  anything  about  loss 
ratios  other  than  expected  loss  ratios,  extraordinarily  lax  stand- 
ards; and  then,  of  course,  we  get  to  what  I  think,  even  when  you 
make  some  corrections  in  the  standards,  you  have  got  the  problems 
of  enforcement. 
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Now  I  don't  want — Mr.  Walgren,  I  don't  want  to  spend  my  time, 
in  effect,  spending  so  much  time  criticizing  the  NAIC  model;  I 
know  that  I  have  responded  to  you  in  this  way;  but  I  think  the 
NAIC  model  is  an  honest  attempt  to  try  and  bring  some  decent  reg- 
ulation to  the  system,  and  I  really  salute  the  people  who  are  in- 
volved in  that  process. 

However,  there  still  are  problems,  and  I  think  that  Congress  can 
do  something  to  help  the  States  move  this  in  the  right  direction. 

Mr.  Walgren.  Well,  thank  you  very  much,  Mr.  Chairman,  for 
the  opportunity  to  sit  in  with  your  committee.  As  chairman  of  the 
subcommittee  that  will  have  an  interest  in  some  of  these  insurance 
questions,  I  want  to  express  my  appreciation  for  being  able  to  learn 
from  your  proceedings  today  and  look  forward  to  talking  with  you 
about  it. 

Thank  you,  Mr.  Chairman. 

Mr.  DiNGELL.  The  Chair  thanks  the  gentleman. 

The  gentleman  from  California,  Mr.  Waxman. 

TESTIMONY  OF  HON.  HENRY  A.  WAXMAN,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  CALIFORNIA 

Mr.  Waxman.  Thank  you  very  much,  Mr.  Chairman. 

We  have  been  long  concerned  about  what  we  are  going  to  do  in 
terms  of  the  chronic  care  needs  of  our  population  both  for  the  el- 
derly and  disabled,  and  private  insurance  has  been  held  out  by 
many  as  a  remedy  for  our  Nation's  long-term  care  dilemma.  Its 
proponents  argue  that  this  product  is  accessible,  it  is  affordable, 
and  it  is  fair,  and  they  also  contend  that  private  long-term  care  in- 
surance represents  the  cornerstone  for  any  real  solution  to  this 
pressing  national  problem. 

I  have  been  skeptical  about  this  approach,  and  recent  studies  on 
accessibility  and  affordability  have  given  me  even  greater  pause  for 
looking  to  the  private  market  for  a  long-term  care  fix. 

The  panel  today  that  we  have  just  heard  from  only  reinforces  my 
view  that  private  insurance  simply  is  not  the  cure-all  we  would  all 
hope  to  find.  It  may  be  part  of  the  solution,  but  private  products 
can  make  a  genuine  contribution  only  if  they  provide  adequate  cov- 
erage and  adequate  safeguards  against  fraud,  abuse,  and  misrepre- 
sentation. 

Consumers  should  get  what  they  need  and  get  what  they  think 
they  are  paying  for,  and  they  should  get  it  at  an  affordable,  fair 
price. 

Our  experience  with  private  Medigap  policies  has  demonstrated 
to  me  at  least  that  these  buyer  protections  can  only  be  achieved 
through  appropriate  Federal  regulation  and  oversight.  If  we  are  to 
turn  to  the  private  market  for  help,  I  don't  want  to  walk  down  that 
same  broken,  tortuous  path  that  we  have  already  traveled  and  that 
we  continue  to  travel  with  Medigap  policies. 

I  commend  you  for  this  hearing  and  look  forward  to  working 
with  you  on  this  issue. 

Thank  you,  Mr.  Chairman. 

Mr.  DiNGELL.  The  Chair  thanks  the  gentleman,  and  the  Chair 
does  advise  that  it  will  be  the  intention  of  this  committee  and  the 
intention  of  this  subcommittee  to  go  into  the  overall  questions  that 
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we  have  begun  to  find  with  regard  to  insurance  not  only  in  this 
area  but  in  other  areas,  and  the  problem  of  overseas  insurance, 
overseas  reinsurance,  and  inability  of  State  regulatory  agencies  to 
address  the  questions  that  we  are  finding  here,  and  the  Chair  looks 
forward  to  working  with  both  the  gentleman  from  Pennsylvania 
and  the  gentleman  from  California  on  these  matters  to  bring  these 
concerns  that  the  Chair  feels  and  members  of  the  committee  feel  to 
the  point  where  they  are  appropriately  addressed  either  by  the  reg- 
ulatory system  of  the  country.  State  and  Federal,  or  to  where  they 
are  addressed  by  the  Congress  of  the  United  States  in  appropriate 
legislative  fashion. 

The  Chair  wants  to  make  this  notation  at  this  time  that  the  Ari- 
zona commissioner  of  insurance  has  notified  the  committee  that 
regulatory  and  investigative  actions  are  now  under  way  in  that 
office,  and  that  may  give  you  some  comfort,  Ms.  Miller. 

Ms.  Miller.  Thank  you. 

Mr.  DiNGELL.  The  Chair  also  wants  to  express  thanks  to  both  of 
you  for  your  presence  here  and  your  assistance  to  the  committee 
and  to  express  particular  thanks  to  Mr.  Earl  Pomeroy,  the  commis- 
sioner of  insurance  of  the  State  of  North  Dakota,  for  his  assistance 
and  for  his  presence  today. 

Now  I  have  some  questions  for  your,  Ms.  Miller,  which  I  would 
like  to  address  at  this  particular  time. 

You  filed  complaints  with  the  Arizona  Insurance  Department. 
Did  you  find  them  helpful  or  effective? 

Ms.  Miller.  They  didn't  obstruct  my  access  to  the  complaint  files 
when  I  flew  over  there  myself  to  investigate  the  complaints,  but, 
other  than  that,  I  was  very  dissatisfied,  very  unhappy,  with  the 
extent  of  their  help. 

Mr.  Dingell.  Now  can  you  tell  us  what  the  Arizona  Insurance 
Department  did  when  you  made  your  series  of  complaints  and  re- 
quests to  them? 

Ms.  Miller.  I  made  two — I  filed  two  formal  complaints  with  the 
Department  of  Insurance.  Each  time  they  sent  a  letter,  si  form 
letter,  to  Providers  Fidelity  notifying  them  that  they  had  commit- 
ted a  minor  infraction  of  the  Unfair  Claims  Settlement  Practices 
Act  in  the  State  in  violation  of  the  State  code,  and  then  I  felt  like  I 
was  pretty  much  on  my  own  from  there. 

Mr.  Dingell.  Now  you  found,  I  believe,  that  over  50  similar  com- 
plaints had  been  filed  with  the  Arizona  Insurance  Department  con- 
cerning Providers  Fidelity.  Is  that  correct? 

Ms.  Miller.  That  is  correct. 

Mr.  Dingell.  Can  you  describe  to  the  subcommittee  the  kinds  of 
matters  complained  of? 

Ms.  Miller.  A  lot  of  claim  denials,  delays  in  processing  the 
claims,  policies  that  were  rescinded,  similar  complaints  as  I  subse- 
quently found  in  other  State  consumer  complaint  data  as  well. 
Post-claims  underwriting  was  a  common  practice  as  well. 

Mr.  Dingell.  Now  did  you  ask  the  Department  about  what  it 
was  doing  with  regard  to  the  complaints  referred  to? 

Ms.  Miller.  Yes,  I  did,  and  they  told  me  at  that  point  in  time, 
unless  something  was  emanating  from  the  attorney  general's  office, 
it  was  not  a  priority. 

Mr.  Dingell.  What  was  the  Department's  response? 
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Ms.  Miller.  To  my  complaints? 

Mr.  DiNGELL.  To  your  complaints  or  to  these  other  complaints  to 
which  you  have  alluded. 

Ms.  Miller.  Similar,  of  sending  notifications  to  the  company  that 
they  had  committed  an  infraction  of  the  minor — of  the  Unfair 
Claims  Settlement  Practices  Act  of  the  State. 

Mr.  DiNGELL.  In  short,  they  indicated  to  you  that  this  was  not  a 
priority  item  right  now? 

Ms.  Miller.  That  is  correct. 

Mr.  DiNGELL.  Now  based  on  your  dealings  with  the  Arizona  In- 
surance Department,  is  there  any  reason  for  purchasers  of  long- 
term  care  insurance  in  that  State  to  have  any  comfort  or  confi- 
dence that  they  are,  in  fact,  being  protected? 

Ms.  Miller.  No. 

Mr.  DiNGELL.  You  found  also  a  problem  with  regard  to  the  De- 
partment of  Insurance  for  the  State  of  Colorado.  Is  that  correct? 
Ms.  Miller.  Yes. 

Mr.  DiNGELL.  Would  you  tell  the  committee  what  that  was. 

Ms.  Miller.  As  I  mentioned  a  little  earlier  today,  the  investiga- 
tors, I  must  add,  were  helpful,  but  they  did  not  have  any  informa- 
tion in  their  data  bank  that  was  filed  under  the  category  of  long- 
term  care  insurance;  therefore,  I  had  to  look  under  disability,  Me- 
digap,  and  major  medical  complaints  in  order  to  extract  from  those 
the  long-term  care  insurance  problems.  The  system  was  very  un- 
wieldy. 

Mr.  DiNGELL.  You  found  their  data  system  then  was  flawed? 

Ms.  Miller.  Yes. 

Mr.  DiNGELL.  Incomplete? 

Ms.  Miller.  Yes. 

Mr.  DiNGELL.  Not  such  as  would  support  appropriate  regulatory 
action  or  relief  to  those  who  complained  to  the  agency? 

Ms.  Miller.  They  really  had  not— I'm  sorry,  what  was  your  last 
statement? 

Mr.  DiNGELL.  I  say  you  found  that  their  data  system  was  so  in- 
complete and  inadequate  as  to  prevent  them  from  taking  effective 
regulatory  action  or  steps  to  protect  persons  who  were  injured  by 
inadequate  insurance. 

Ms.  Miller.  Yes,  definitely.  Yes.  They  didn't  have  a  system  that 
was  readily  available  to  them  to  find  this  information,  and  it  would 
take  a  great  deal  of  effort  on  the  investigator's  part  in  order  to  ex- 
tract that  information  from  their  files. 

Mr.  DiNGELL.  Very  well. 

Ms,  Miller  and  Mr.  Pollack,  do  you  have  any  other  comments 
you  would  like  to  share  with  the  committee  at  this  time? 
Mr.  Pollack.  No,  sir. 

Mr.  DiNGELL.  The  committee  thanks  you  very  much  for  your  as- 
sistance to  us. 

Ms.  Miller.  Thank  you. 

Mr.  DiNGELL.  The  Chair  is  going  to  excuse  you  with  the  thanks  of 
the  committee. 

The  Chair  is  going  to  request  the  gentleman  from  Oregon,  Mr. 
Wyden,  to  preside.  The  Chair  is  called  away  to  participate  in  other 
business,  so  the  Chair  thanks  the  gentleman. 

Thank  you  both,  Ms.  Miller  and  Mr.  Pollack. 
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[The  following  letter  was  received:] 

May  7,  1990. 

Hon.  John  D.  Dingell, 

Chairman,  Committee  on  Energy  and  Commerce, 
Washington,  D.C. 

Dear  Congressman  Dingell:  Thank  you  for  addressing  the  serious  problems 
within  the  long  term  care  insurance  market  during  last  week's  hearing.  It  meant  a 
great  deal  to  me  to  testify  on  behalf  of  my  parents  and  so  many  others  whose  lives 
were  seriously  impaired  by  the  bad  faith  practices  of  Providers  Fidelity.  In  my  testi- 
mony, however,  I  did  not  offer  my  gratitude  to  Mr.  Earl  Pomeroy  and  the  North 
Dakota  Department  of  Insurance,  for  their  assistance  and  support.  I  would  like  to 
request  if  I  may,  that  this  information  be  added  to  the  record: 

Among  many  States  from  which  I  collected  complaint  data,  the  North  Dakota  De- 
partment of  Insurance  stands  apart  from  the  others  with  respect  to  their  commit- 
ment to  protecting  consumers  and  enforcing  their  State  regulations.  I  regret  that  in 
my  oral  testimony  I  neglected  to  express  my  praise  and  gratitude  to  Mr.  Earl  Po- 
meroy and  the  North  Dakota  Department  of  Insurance. 

During  my  family's  ordeal,  the  staff  of  the  North  Dakota  Department  of  Insur- 
ance offered  immeasurable  advice  and  emotional  support.  In  my  research  of  other 
victims'  of  Providers  Fidelity,  I  found  that  each  complaint  that  was  lodged  with  the 
North  Dakota  Department  of  Insurance  was  given  the  same  serious  attention.  Their 
commitment  to  enforcement  extended  far  beyond  their  State  jurisdiction,  to  helping 
individuals  in  other  States,  as  well.  The  Department  serves  as  a  cooperative  model 
for  other  States  to  emulate.  My  hope  is  that  other  States  will  follow  North  Dakota's 
example  of  integrity. 
Sincerely, 

Marian  C.  Miller. 

Mr.  Wyden  [presiding].  Our  next  panel  consists  of  Mr.  Earl  Po- 
meroy, commissioner  of  insurance,  State  of  North  Dakota,  and 
president  of  the  National  Association  of  Insurance  Commissioners; 
Mr.  Gordon  Trapnell,  actuary,  Actuarial  Research  Corporation,  An- 
nandale,  VA;  and  Dr.  James  Firman,  Ph.D.,  director.  United  Sen- 
iors Health  Cooperative,  of  Washington. 

If  you  three  will  come  forward,  we  will  get  out  the  formalities. 

Gentlemen,  it  is  the  practice  of  the  Subcommittee  on  Oversight 
and  Investigations  to  swear  all  witnesses.  Do  any  of  you  have  any 
objection  to  being  sworn  as  a  witness  today? 

Please  rise  and  raise  your  right  hand. 

[Witnesses  sworn.] 

Mr.  Wyden.  It  is  also  the  practice  of  our  subcommittee  to  afford 
you  access  to  counsel.  Do  any  of  you  desire  to  be  represented  by 
counsel  today? 

Mr.  Pomeroy.  No. 

Mr.  Firman.  No. 

Mr.  Trapnell.  No. 

Mr.  Wyden.  All  right.  We  welcome  all  three  of  you. 

Mr.  Pomeroy,  I,  too,  want  to  associate  myself  with  the  remarks  of 
Chairman  Dingell.  It  has  been  a  pleasure  to  work  with  you.  You 
and  I  go  back  many,  many  years,  as  you  know,  on  issues  relating  to 
the  elderly  and  Medigap,  and  we  do  have  some  concerns,  as  you 
know,  about  inconsistent  State  insurance  regulation,  what  I  call 
the  patchwork  or  crazy  quilt  of  regulation,  but  you  have  been  in 
the  lead  in  terms  of  protecting  consumers,  and  we  would  have 
many  fewer  problems  if  all  the  commissioners  were  going  after  it 
like  you.  So  we  want  to  make  sure  that  the  record  reflects  that. 

[The  following  surveys  were  submitted:] 
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SURVEY  OF  INDUSTRY  MARKET  CONDUCT  a/ 


TOTAL  POLICYHOLDERS  =  979,941  b/ 

TOTAL  CURRENT  POLICYHOLDERS  =  598,000 
TOTAL  CLAIMS  FILED  =  37,158  c/ 


GROUP  I  ~  COMPANIES  WITH  50,000  OR  MORE  POLICIES  ISSUED 

PERCENT  PERCENT 


PERCENT 

PERCENT 

PERCENT 

PERCENT 

CLAIMS  CLAIMS 

COMPANY 

CURRENT 

LAPSED 

CANCELED 

RESCINDED 

DENIED 

PAID 

d/ 

e/ 

f/ 

TOTAL  GROUP  I 

63.7 

34.4 

0.9 

0.23 

9.1 

90.5 

Company  A 

65.0 

35.0 

0.0 

N/A 

N/A 

N/A 

Company  B 

76.5 

18.3 

0.0 

0.09 

4.2 

95.8 

Company  C 

86.7 

13.3 

0.0 

0.00 

6.6 

93.4 

Company  D 

75.9 

24.1 

0.0 

0.06 

21.0 

58.4 

Company  E 

28.0 

72.0 

0.0 

0.00 

9.3 

90.7 

Company  F 

52.0 

47.7 

0.0 

0.25 

N/A 

N/A 

Company  G  g/ 

63.3 

34.7 

0.0 

1.99 

26.5 

73.5 

Company  H 

44.6 

42.8 

12.3 

0.33 

N/A 

N/A 

Company  I 

43.8 

56.1 

0.0 

0.09 

N/A 

N/A 

GROUP  II  ~  COMPANIES  WITH  FEWER  THAN  50 

,000  POLICIES  ISSUED 

TOTAL  GROUP  II 

51.7 

44.8 

1.4 

1.97 

22.5 

76.5 

Company  J 

51.2 

48.5 

0.0 

0.31 

16.2 

83.8 

Company  K  g/ 

56.8 

41.2 

0.0 

1.99 

30.3 

69.7 

Company  L 

51.9 

47.8 

0.0 

0.27 

25.5 

74.5 

Company  M 

54.6 

45.3 

0.0 

0.15 

17.7 

80.5 

Company  N  g/ 

14.3 

67.5 

13.5 

4.67 

10.6 

80.2 

Company  0  g/ 

63.4 

24.0 

0.0 

12.55 

13.6 

67.9 

Company  P 

50.0 

48.8 

0.0 

0.16 

N/A 

N/A 

Company  Q 

53.1 

46.9 

0.0 

0.00 

N/A 

N/A 

Company  R 

45.4 

50.6 

0.0 

1.51 

52.4 

30.4 

Company  S 

36.9 

62.5 

0.0 

0.64 

38.4 

61.6 

Company  T 

97.5 

2.5 

0.0 

0.00 

0.0 

20.0 

Company  U 

99.0 

1.0 

0.0 

0.00 

Company  V 

100.0 

0.0 

0.0 

0.00 

Company  W 

98.2 

1.8 

0.0 

0.00 

Company  X 

51.2 

48.8 

0.0 

0.00 

N/A 

N/A 

GRAND  TOTAL 

61.0 

36.7 

1.0 

0.62 

15.2 

84.1 
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FOOTNOTES : 


N/A 
a/ 

£/ 

e/ 

f/ 
3/ 


Data  was  not  provided  by  the  company. 

Calculation  of  percentage  includes  zero  and  results  in  an 
error  message. 


Table  based  on  data  supplied  by  24  of  31  companies  surveyed. 
Companies  were  asked  to  provide  information  for  the  period 
1986  through  1989.     The  Health  Insurance  Association  of 
America  (HIAA)   estimates  that  118  companies  sell  LTC 
insurance,  and    1.5  million  policies  were  purchased,  as  of 
December  1989.     Our  survey  represents  as  much  as  two-thirds 
of  the  HIAA  estimated  purchases. 

Includes  6,027  rescinded  policies.     When  data  was  provided 
for  each  year  of  the  analysis  period,  the  total  number  of 
policyholders  was  calculated  by  the  Committee  as  the  1989 
current  policyholders,  plus  the  sum  of  all  lapses, 
recissions,  and  cancellations. 

Does  not  include  rescinded  policies  as  either  claim  filed  or 
claims  denied,  although  some  companies  have  acknowledged 
that  rescissions  occur  after  a  claim  investigation  has 
revealed  undisclosed  medical  conditions. 

Percent  Current  represents  the  percentage  of  the  total 
policyholders  that  are  still  with  the  company.  The  four 
policyholder  percent  columns,  when  read  across,  may  not 
total  100%    for  all  companies  because  of  the  form  in  which 
the  data  was  submitted  to  the  Committee. 

Lapse  rates  are  based  on  lapses  for  any  reason,  including 
death.     Company  N  lapse  rates  were  calculated  based  on  the 
number  of  total  policyholders,  current  policyholders, 
rescissions  and  cancellations. 

Claim  percentages  may  not  total  100%  due  to  unsettled 
claims,  as  reported  by  companies. 

If  rescinded  policies  are  included  as  claims  filed  and 
claims  denied,     the  Percent  Claims  Denied  increases 
significantly  for  several  companies,  and  indicates  possible 
post-claim  underwriting.     Also,  a  new  percentage  -  Percent 
Claims  Rescinded  -  could  be  calculated,  however,  the  two 
columns  below  can  not  be  added  together: 


%  Claims 
Denied 


%  Claims 
Rescinded 


Company  G 
Company  K 
Company  N 
Company  O 


45.9% 
51.5% 
53.3% 
96.7% 


26.4% 
30.3% 
47.7% 
96.2% 
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SURVEY  OF  STATE  LTC  COMPLAINTS  TOTAL  COMPLAINTS  =  3,276  a/ 


DATA 

PROTECTIVE/ 

AMERICAN 

PROVIDEkS 

TRANSPORT 

BANKERS  LIFE 

STATE 

PROVIDED 

MEDICO 

STATFS 

TUTPftDfTY 
IN  1 CUKl  1  1 

FIDELITY 

LIFE 

IPC   /III  \ 
LIFE  (ILL) 

AND  CASUALTY 

TOTAL 

... 

177 

171 

NOT  AVAILABLE 

HUI  AVAILABLE 

in 
10 

° 

NOT  AVAILABLE 

CAL 1 rUKNl A 

tltVT   AUATI  API  p 
HU 1    AVA 1 LADLC 

NOT  AVA  I LABLE 

"I 

"I 

CONNECT I CUT 

DELAWARE 

NOT  AVAILABLE 

NOT  AVAILABLE 

NOT  AVAILABLE 

U»Uil I 

NOT  AVAILABLE 

NOT  AVAILABLE 

lunic 

34 

in 
10 

T yn i*u* 

NOT  AVAILABLE 

'1 

I' 

inu» 

vcc 

n 

in 

xn 

7 

30 

7 

in 

10 

LOUISIANA 

NOT  AVAILABLE 

lUBYflun 

NOT  AVAILABLE 

HOT  AVAILABLE 

MASSACHUSETTS 

NOT  AVA  I  LAB  L  E 

HOT  AVAILABLE 

NI NNESOTA 

07 

97 

MISSISSIPPI 

HOT  AVAILABLE 

11 

'1 

I? 

10 

vcc 

7 

,1 

n 

NcBkASkA 

YES 

]_ 

1i 

4n 

NO  RESPONSE 

T. 

NEW  KAMrSHIRE 

NOT  AVAILABLE 

NCH  JCKdCT 

NEW  MEX I  CO 

NOT  AVAILABLE 

NORTH  CAROLINA 

NOT  AVAILABLE 

NORTH  DAKOTA 

YES 

in 

1A 
.? 

OKLAHOMA 

NOT  AVAILABLE 

OREGON 

NOT  AVAILABLE 

PENNSYLVANIA 

YES 

0 

11 

4 

0 

0 

7 

RHODE  ISLAND 

NOT  AVAILABLE 

SOUTH  CAROLINA 

NOT  AVAILABLE 

SOUTH  DAKOTA 

YES 

8 

5 

^/ 

46 

25 

15 

3 

TENNESSEE 

YES 

0 

0 

1,1 

0 

5 

0 

1 

TEXAS 

YES 

0 

0 

<^ 

0 

0 

0 

0 

UTAH 

NOT  AVAILABLE 

T 

VERMONT 

NOT  AVAILABLE 

VIRGINIA 

YES 

0 

1 

'  1 

0 

2 

0 

WASHINGTON 

YES 

A 

2 

1 

0 

^2 

2 

3 

WASHINGTON,  D.C. 

NOT  AVAILABLE 

WEST  VIRGINIA 

NOT  AVAILABLE 

WISCONSIN 

YES 

20 

U 

0 

3 

42 

14 

WYOMING 

NOT  AVAILABLE 
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SURVEY  OF  STATE  LTC  COHPLAIMTS  TOTAL  COMPLAINTS  =  3,276  a/ 


D/ 

ice H  »rr 

AMERICAN 

CONTlNcNTAL 

ALLCLCKAI  1UI1 

TWELVE 

Tnrlli 

STATE 

LIFE  S  ACC 

TRAVELERS 

CAUSALTY 

AETNA 

LIFE 

OTHERS 

TOTAL 

TOTAL 

117 

in7 

_ 

IZZV 

3Z76 

" 

„*'„™; 

'2 

"2 

22 

46 

118 

ARKANSAS 

CALIFORNIA 

COLORADO 

"2 

*" 

CONNECTICUT 

5 

DELAWARE 

FLORIDA 

GEORGIA 

lunic 
, hi 

Zo 

ID 

335 

15Z 

487 

46 

AO 

244 

KENTUCKY 

° 

86 

51 

137 

LOUISIANA 

MASSACHUSETTS 

"I 

"I 

MINNESOTA 

ilr 

22 

46 

165 

MISSISSIPPI 

" 

" 

"2 

* 

363 

PWNTANA 

1A 

* 

sin 

zo 

10? 
194 

77 
66 

Z60 

NEW  HAMrSHlRE 

"■ 

NEV)  JERSEY 

6 

0 

6 

UPU  HPVTrYl 
nCm  nCAll«U 

"* 

"■ 

"* 

NEW  YORK 

1 

NORTH  CAROLINA 

"" 

NORTH  DAKOTA 

150 

74 

224 

15 

0 

13 

18 

21 

183 

152 

335 

OKLAHOMA 

OREGON 

PENNSYLVANIA 

0 

57 

0 

82 

215 

297 

RHODE  ISLAND 

SOUTH  CAROLINA 

SOUTH  DAKOTA 

9 

0 

0 

2 

149 

32 

181 

TENNESSEE 

2 

'  0 

0 

U 

15 

29 

TEXAS 

0 

0 

0 

0 

0 

3 

3 

UTAH 

VEPJUNT 

VIRGINIA 

0 

0 

19 

21 

(0 

WASHINGTON 

2 

0 

6 

27 

41 

68 

WASHINGTON,  D.C. 

WEST  VIRGINIA 

WISCONSIN 

0 

38 

0 

0 

136 

61 

197 

WYOMING 

FOOTNOTES: 

a/     The  table  is  based  on  data  supplied  by  state  insurance  departments  in 
response  to  a  request  for  LTC  complaint  activity  during  the  period  1986 
through  1988  and  the  first  half  of  1989.     Nine  states  provided  data  for  the 
entire  analysis  period.     The  numbers  shovm  do  not  reflect  the  ultimate 
resolution  of  the  complaints. 

b/     Only  21  of  the  51  jurisdictions  surveyed  were  able  to  provide  data  for  the 
table.  The  broken  lines  ( — )  indicate  states  where  the  complaint  systems 
were  not  able  to  separate  LTC  complaints  from  other  health  insurance 
complaints.     A  zero  ("0")  does  not  indicate  that  the  company  is  licensed  in 
that  state. 

c/     Standard  Life  and  Accident  figures  include  United  Equitable  complaints  due 
to  an  assumption  reinsurance  agreement. 
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Mr.  Wyden.  Gentlemen,  we  will  make  your  prepared  remarks  a 
part  of  the  record  in  their  entirety,  and  why  don't  we  begin  with 
you,  if  we  might,  Mr.  Pomeroy. 

TESTIMONY  OF  EARL  POMEROY,  PRESIDENT,  NATIONAL  ASSO- 
CIATION OF  INSURANCE  COMMISSIONERS;  JAMES  P.  FIRMAN, 
PRESIDENT,  LTNITED  SENIORS  HEALTH  COOPERATIVE;  AND 
GORDON  R.  TRAPNELL,  ACTUARY,  ACTUARIAL  RESEARCH 
CORP. 

Mr.  Pomeroy.  Thank  you,  Mr.  Chairman  and  members  of  the 
subcommittee. 

I  applaud  this  hearing  and  the  concern  of  the  Chair  and  of  every 
member  for  their  participation  in  the  examination  of  this  impor- 
tant issue. 

My  name  is  Earl  Pomeroy.  I  am  president  of  the  National  Asso- 
ciation of  Insurance  Commissioners.  I  am  the  elected  insurance 
commissioner  in  the  State  of  North  Dakota. 

In  my  testimony  this  morning,  I  will  summarize  the  prepared  re- 
marks with  a  general  discussion  of  the  issue.  At  the  outset,  I  want 
to  acknowledge  the  truly  compelling  nature  of  the  information  pre- 
sented in  the  first  panel.  I  have  spoken  on  a  number  of  occasions 
with  Mrs.  Miller  and  care  very  deeply  about  her  tragic  personal  sit- 
uation and  applaud  the  work  she  has  done  to  identify  and  assist 
the  other  similarly  treated  consumers  who  have  been  abused  by 
Providers  Fidelity  Insurance  Company.  The  resources  of  the  North 
Dakota  Insurance  Department  have  been  made  available  to  Mrs. 
Miller  to  assist  her  with  her  work  in  any  way  that  we  possibly 
could. 

I  also  commend  Families  USA,  in  particular,  for  bringing  that 
video  forward.  That  is  information  that  I  don't  believe  has  been  re- 
ported to  State  insurance  commissioners  before.  Clearly,  the  video 
reflects  inappropriate  marketing  activities.  I  intend  to  issue  a  cease 
and  desist  order  based  on  what  I  have  seen  in  this  hearing  room  on 
the  use  of  the  NACA  marketing  mechanism.  Every  group,  includ- 
ing John  Madden,  ought  to  be  thoroughly  ashamed  for  their  role  in 
that  preposterous  and  shameful  sales  presentation,  and  I  am 
pleased  that  now  it  comes  to  the  attention  of  State  regulators  so 
that  we  can  take  some  action  on  it. 

I  want  you  to  know  about  the  analysis  that  State  insurance  regu- 
lators have  gone  through  relative  to  this  product.  First,  when  we 
saw  companies  begin  to  offer  some  limited  types  of  coverage  for 
long-term  care  insurance,  we  asked  ourselves,  is  this  an  insurable 
risk?.  Traditionally,  it  had  not  been  deemed  to  be  an  insurable 
risk — but  is  this  something  where  the  claims  can  be — the  risk  of 
the  few  can  be  spread  across  the  many  different  insureds  for  pur- 
poses of  having  a  legitimate  insurance  mechanism?  We  examined 
the  issue  and  determined,  indeed,  it  was  a  matter  that,  despite  tra- 
ditional industry  thinking,  could  be  in  the  nature  of  an  insurable 
risk. 

Second,  we  asked  ourselves  whether  there  was  a  legitimate  role 
for  this  product  in  the  marketplace.  Clearly,  we  found  the  consum- 
ers of  our  States  indicating  there  was  a  pressing  market  need  for 
this  product.  Consumers,  the  insureds  in  my  State,  want  to  pay 
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their  own  way.  They  don't  want — a  good  number  of  them  absolute- 
ly abhor  the  notion  of  ending  up  on  public  assistance,  as  they  view 
the  Medicaid  program,  to  pay  the  costs  of  their  final  stay.  Second,  a 
number  of  consumers  are  concerned  about  spousal  impoverishment 
in  the  event  there  is  no  protection  for  long-term  care  expenses. 

Third,  another  pressing  market  concern  is  the  State  protection. 
In  my  State,  we  have  a  number  of  family  farmers  determined  to 
pass  their  real  estate  on  to  their  son  or  daughter  to  continue  the 
next  generation  of  the  family  farm.  They  may  not  be  cash  rich,  in 
other  words,  to  be  able  to  pay  the  long-term  care  stay  in  a  nursing 
home,  and  their  only  alternatives  are  divestment  of  assets  for  pur- 
poses of  obtaining  Medicaid  eligibility  or  spend-down,  exhausting 
the  assets  of  the  family  farm,  without  an  insurance  mechanism. 

And,  fourth,  the  role  of  catastrophic,  I  think,  has  been  a  positive 
one,  Mr.  Chairman,  in  alerting  the  citizenry  that  there  is,  indeed, 
no  substantial  nursing  home  or  long-term  care  financing  mecha- 
nism aside  from  the  Medicaid  program,  and  I  think  that  has  en- 
hanced the  market  need  for  this  product. 

So  we  have  determined  there  is  a  legitimate  role  for  the  product 
subject  to  whether  there  was  something  inherently  bad  about  the 
product  that  deemed  it  inappropriate  for  the  market.  Some  have 
believed,  I  think,  that  the  availability  of  private  long-term  care  in- 
surance will  somehow  take  the  wind  out  of  the  sails  of  a  more  com- 
prehensive Federal  response  to  the  need  for  long-term  care  financ- 
ing. Make  no  mistake  about  it:  the  insurance  regulators  of  the 
country  don't  take  an  issue  on  that  particular  point.  We  don't  rep- 
resent long-term  care  insurance  as  a  panacea  for  the  financing 
problem  of  long-term  care. 

Second  then,  is  this  just  too  subject  to  abuse  to  be  appropriate  for 
the  marketplace?  We  think  that  this  is  a  product  that  requires 
closest  regulatory  scrutiny.  It  is  complex,  it  is  expensive,  and  it  is 
marketed  to  the  elderly,  a  susceptible  insurance  marketplace,  and 
it  requires  our  closest  attention  as  regulators,  but,  subject  to  our 
ability  to  regulate  the  product,  we  do  not  believe  that  it  is  so  inher- 
ently subject  to  abusive  practices  that  it  should  not  come  on  the 
marketplace. 

As  compelling  as  the  anecdotal  evidence  heard  and  demonst':'ated 
through  the  first  panel,  recognizing  that  there  are,  at  this  point,  a 
million  policies  in  force,  we  don't  believe  as  regulators  that  the 
product  is  abused  on  the  norm  or  that  the  shameful  case  of  Provid- 
ers Fidelity  represents  any  more  than  a  bizarre  and  tragic  aberra- 
tion. 

The  regulators'  role  in  all  of  this  has  been  to,  first  of  all,  collect 
information  about  the  product,  design  very  meaningful  minimum 
standards,  educate  the  consumers,  and  review  rates,  scrutinize 
market  conduct,  and  perform  loss  ratio  analysis. 

We  have  been  at  this  business  since  1985  when  we  put  together 
our  initial  report  on  long-terra  care  insurance.  In  1986,  we  had  the 
first  minimum  standards  drafted  and  adopted  in  model  form.  We 
have  strongly  encouraged  States  to  adopt  these  models,  and  by  our 
last  count  35  or  36  States  have  adopted  the  model  act. 

We  have  closely  tracked  developments  in  the  marketplace.  When 
we  began  looking  at  this  product,  it  was  an  individual  indemnity 
product  sold  to  senior  citizens,  and  we  crafted  the  regulatory  re- 
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sponses  accordingly.  More  recently,  it  has  been  offered  both  in  the 
context  of  an  employer  group  benefit  and  in  the  context  of  a  rider 
to  life  insurance.  Both  of  those  involve  substantially  different  regu- 
latory nuances,  and  we  have  incorporated  them  into  an  evolving 
minimum  standard  of  protections  in  the  model  act,  so  that  our  reg- 
ulatory pattern  continues  to  evolve.  The  model  is  constantly  under 
study  and  revision  based  upon  product  changes,  market  experi- 
ences, and  State  innovations. 

A  few  of  the  protections  presently  in  the  model  include  prohibit- 
ing a  3-day  prior  hospitalization  stay,  allowing  a  30-day  free  look 
for  consumers  purchasing  this  coverage.  Policies  may  not  exclude 
Alzheimer's;  you  may  not  cover  one  level  of  nursing  home  care  dif- 
ferently than  another  level  of  care  or  require  treatment  at  one 
level  of  care  prior  to  accessing  a  lower  level  of  care.  We  have  en- 
acted protections  against  post-claim  underwriting,  mandated  that 
an  inflation  adjuster  be  included.  We  also  require  a  detailed  out- 
line of  coverage  and  many  other  things  outlined  in  my  testimony, 
and  we  have  the  model  acts  and  regulation  which  will  be  made 
part  of  the  record  as  well. 

I  don't  believe  Mr.  Pollard  intentionally  misstated  the  compre- 
hensive nature  of  the  model,  but  indeed  the  model  is  substantially 
more  comprehensive  than  was  represented  in  the  testimony  pre- 
sented by  the  first  panel.  We  do  have  loss  ratio  requirements,  and 
although  the  expected  loss  ratio  requirement  is  the  language  in 
that,  we  intend  to  enforce  on  an  actual  basis,  as  we  have  done  with 
Medigap  coverage. 

Areas  such  as  agent  misrepresentation,  what  to  do  in  the  event 
of  bankruptcy  of  company,  delays  in  payment,  and  oversight  and 
enforcement  is  all  within  other  regulatory  authority  presently  re- 
posed in  State  insurance  departments.  In  other  words,  the  model 
Long-Term  Care  Act  dovetails  directly  in  with  other  authority  al- 
ready existing  in  State  insurance  departments,  and  that  is  where 
those  issues  are  picked  up.  And  so,  again,  we  also  make  specific 
provision  in  the  long-term  care  model  for  out-of-State  groups,  and 
in  the  instance  of  long-term  care  insurance  I  believe  simplification 
or  standardization  of  product  is  not  appropriate  at  the  present  time 
given  the  dramatic  changes  occurring  in  the  marketplace. 

In  1990,  we  are  looking  at  some  other  very  important  issues  and 
giving  them  close  evaluation  in  terms  of  whether  they  should  be 
incorporated  in  their  model.  These  include  whether  a  nonforfeiture 
option  should  be  allowed,  further  refinements  of  the  inflation  guar- 
anty, and  whether  sales — in  addition,  we  will  include  a  consider- 
ation of  whether  all  sales  presentations  should  be  routinely  placed 
on  file  with  State  insurance  departments. 

In  concluding  my  testimony,  I  do  want  to  indicate  at  least  what 
we  did  in  the  State  of  North  Dakota  relative  to  Providers  Fidelity. 
Essentially,  we  found  a  pattern  of  illegal  conduct  being  conducted 
by  this  company;  activity  falling  within  the  range  of  post-claim  un- 
derwriting, or  flat  out  bad  faith  claims  settlement  appeared  to  be 
the  norm  in  the  claims  settlement  practices  of  this  company.  We 
fined  them  a  substantial  amount  of  money  and  forced  them  to  pay 
in  a  number  of  disputed  claim  filings  in  North  Dakota,  prohibited 
them  from  doing  business  in  the  senior  citizen  market  for  2  years 
in  my  State,  and  we  have  vigorously  assisted  any  plaintiffs  attor- 
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ney  contacting  us  for  purposes  of  establishing  pattern  of  conduct 
for  proving  punitive  damages  in  subsequent  court  trials.  I  think 
that  ultimately  the  awards  that  this  company  may  stand  to  pay  in 
civil  court  trials  based  on  punitive  damages  for  bad  faith  conduct 
may  well  exceed  what  might  be  imposed  by  regulators  in  the  range 
of  administrative  penalties. 

In  conclusion  then,  Mr.  Chairman,  we  think  that  State  insurance 
regulators  have  taken  this  issue  very  seriously.  We  have  not  left 
the  elderly  to  be  unprotected  guinea  pigs  for  this  new  and  evolving 
form  of  insurance  protection.  We  are  absolutely  committed  to 
making  certain  that  the  regulatory  framework  existing  in  State 
governments  in  an  effective  form  of  consumer  protection  in  this 
are,  and  we  appreciate  the  role  of  this  hearing  and  the  interest  of 
you  and  other  committee  members  in  working  toward  this  end. 

Thank  you. 

[Testimony  resumes  on  p.  92.] 

[The  statement  of  Mr.  Pomeroy  and  documents  submitted  by 
NAIC  follow:] 
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TESTIMONY 
OP  THE 

NATIONAL  ASSOCIATION  OP  INSURANCE  COMMISSIONERS 

I.  Introduction 

Mr.  Chairman  and  members  of  the  Subcommittee,  thank  you  for 
this  opportunity  to  discuss  the  important  topic  of  long-term  care 
insurance . 

My  name  is  Earl  Pomeroy.     I  am  President  of  the  National 
Association  of  Insurance  Commissioners  ("NAIC")   and  the  elected 
Commissioner  of  Insurance  in  the  State  of  North  Dakota.     As  you 
know,  the  NAIC  is  a  nonprofit  association  whose  members  are  the 
insurance  officials  of  each  state,  the  District  of  Columbia, 
Guam,  American  Samoa,  Puerto  Rico  and  the  Virgin  Islands. 

The  purpose  of  this  testimony  is  to  briefly  discuss  the 
regulatory  challenges  presented  by  the  growth  of  the  long-term 
care  insurance  market  and  to  outline  the  measures  that 
regulators,  through  the  NAIC,  have  taken  to  meet  those 
challenges. 

Overall,  I  believe  that  state  regulators  have  responded 
thoughtfully  and  aggressively  to  the  actual  and  potential 
problems  that  have  been  identified  in  this  market.     Through  the 
NAIC  Model  Act  and  Regulations  for  Long-Term  Care  Insurance 
("Model  Standards"),  we  have  fashioned  appropriate  regulatory 
measures  which  protect  consumers  while  leaving  room  for 
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innovation  in  the  marketplace.     No  regulatory  system  can  foresee 
every  problem  or  foreclose  all  avenues  for  fraudulent  behavior, 
and  unfortunately,  there  have  been  instances  of  consumer  abuse  in 
this  market.     But,   in  most  instances,  I  believe  that  a  consumer 
considering  the  purchase  of  a  long-term  care  insurance  product 
today  can  be  assured  that  it  will  provide  substantial  benefits 
and  reasonable  value  for  his  or  her  premium  dollar. 

II.  Growth  of  the  Long-Term  Care  Insurance  Market 

Long-term  care  insurance  is  rapidly  becoming  a  significant 
insurance  coverage  marketed  primarily  to  older  persons.  The 
number  of  companies  offering  long-term  care  insurance  and  the 
variety  of  policies  available  have  increased  dramatically  in  the 
last  few  years.     There  are  now  well  over  100  companies  offering 
long-term  care  insurance  and  over  1  million  insurance  policies  in 
force.     In  addition,  the  market  is  opening  up  to  younger  persons 
as  employers  begin  to  show  interest  in  sponsoring  long-term  care 
insurance  plans  for  their  employees  and  their  families. 

Over  the  last  two  to  three  years,  policies  have  improved 
substantially  in  response  to  improved  regulatory  standards  and 
increased  consumer  knowledge  about  the  products.     Policies  now 
offer  broader  and  more  flexible  benefits  with  less  severe 
restrictions  and  limitations.  In  addition,  insurers  are  exploring 
different  types  of  insurance  products,  including  long-term  care 
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disability  products  and  advance  payments  of  life  insurance 
benefits  for  long-term  care. 


Despite  this  rather  dramatic  improvement,  policies  still 
have  important  coverage  limitations  which  reflect  the  uncertainty 
facing  insurers  trying  to  design  and  price  coverage  for  long- 
term  care.     Long-term  care  insurance  requires  insurers  to  predict 
events  far  into  the  future,  often  twenty  or  thirty  years  or  more. 
Such  predictions  are  difficult  for  many  reasons.     The  data  upon 
which  insurers  are  estimating  the  future  incidence  and  duration 
of  nursing  home  use  is  not  complete  and  may  not  reflect  how  use 
of  long-term  care  services  may  change  when  individuals  have 
insurance.  Future  utilization  patterns  of  home  health  care  and 
other  community  services  are  even  less  predictable.  Further, 
insurer  underwriting  practices  and  standards  have  not  yet  been 
thoroughly  tested  by  actual  experience.     Because  of  these 
information  limitations,  the  NAIC  understands  that  companies  need 
to  design  and  price  their  products  conservatively  while  they 
accumulate  actual  experience. 

There  are  other  important  areas  of  uncertainty  as  well.  The 
future  availability  and  cost  of  long-term  care  services  are 
difficult  to  predict,   in  part  because  both  supply  and  price  will 
be  significantly  influenced  by  the  actions  of  state  and  federal 
governments .     Another  area  of  rapid  change  is  the  development  of 
case  management  and  more  sophisticated  methods  of  evaluating 
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chronic  disability  and  mental  impairment.     New  long-term  care 
services,   such  as  adult  day  care,  also  are  being  developed. 
Insurers  must  evaluate  how  these  as  well  as  other  changes  in  the 
long-term  care  service  environment  may  affect  the  use  and  costs 
of  services  far  into  the  future. 

Ill .  Development  of  Model  Standards 

NAIC  Model  Standards 

State  regulators  have  reacted  to  this  evolving  market  by 
promulgating  minimum  standards  for  long-term  care  insurance 
products.  The  NAIC  Long-Term  Care  Insurance  Model  Act  was 
originally  adopted  in  December,   1986,  and  a  Model  Regulation  was 
adopted  in  December,  1987.     Both  the  Model  Act  and  Regulation 
have  been  amended  to  reflect  greater  regulatory  scrutiny  and 
changes  in  the  marketplace.     Approximately  thirty-five  states 
have  adopted  statutes  and  approximately  twenty  states  have 
adopted  regulations  based  on  the  NAIC  Model  Standards.  These 
state  laws  and  regulations  may  vary  to  some  degree  from  the 
current  Model  Standards  due  to  recent  amendments  of  the  Model 
Standards  as  well  as  differences  in  decisions  made  by  various 
state  policymakers  and  regulators.     Additionally,  some  states 
have  enacted  standards  that  are  not  based  upon  the  NAIC  models. 

In  developing  Model  Standards  for  these  products,  the  NAIC 
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has  attempted  to  balance  the  need  for  strong  consumer  protection 

with  the  need  for  innovation  and  flexibility  in  product 

development.     The  Model  Act's  stated  purpose  is 

...  to  promote  the "public  interest,  to  promote  the 
availability  of  long-term  care  insurance  policies,  to 
protect  applicants  for  long-term  care  insurance. .. from 
unfair  or  deceptive  enrollment  practices,  to  establish 
standards  for  long-term  care  insurance,  to  facilitate  public 
understanding  and  comparison  of  long-term  care  insurance 
policies,  and  to  facilitate  flexibility  and  innovation  in 
the  development  of  long-term  care  insurance  coverage.  Long- 
Term  Care  Insurance  Model  Act,  Model  Laws,  Recrulations  and 
Guidelines.  Vol.  I,  No.  132. 


The  NAIC  Model  Standards  afford  a  number  of  protections  to 
consumers,  including: 


o        Preexisting  condition  exclusion  periods  of  longer  than 
six  months  are  prohibited. 

o        Policies  may  not  be  individually  cancelled  due  to  the 
age  or  diminishing  health  status  of  the  insured. 

o        Purchasers  have  a  3  0-day  free  look  period  during  which 
they  may  return  the  policy  for  a  full  refund. 

o        Policies  may  not  exclude  coverage  for  Alzheimer's 
disease. 

o        Policies  may  not  limit  coverage  to  skilled  nursing  care 
nor  provide  significantly  more  coverage  for  skilled 
care  in  a  facility  than  coverage  for  lower  levels  of 
care. 

o        Prior  hospitalization  requirements  are  prohibited. 

o        Conditioning  eligibility  for  benefits  provided  in  an 
institutional  care  setting  on  the  receipt  of  a  higher 
level  of  institutional  care  ("step-down")  is 
prohibited. 

o        Significant  minimum  standards  for  home  health  care 

benefits  are  prescribed,  including  prohibitions  against 
tying  benefits  for  home  care  to  the  need  for  skilled 
nursing,  covering  only  services  by  registered  or 
licensed  practical  nurses,  or  limiting  coverage  to 
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services  provided  by  Medicare-certified  agencies  or 
providers. 

o        Individual  policies  must  be  guaranteed  renewable  and 
group  products  must  provide  for  continuation  or 
conversion  of  coverage.     The  commissioner  has  the 
discretion  to  approve  cancellation  on  a  statewide  basis 
under  stringent  circumstances  (upon  a  showing  that  the 
book  of  business  threatens  dire  economic  consequences 
to  the  company,  the  losses  cannot  be  stabilized,  and 
the  company  took  timely  action  to  address  the  problem) . 

o        Purchasers  must  be  offered  the  opportunity  to  purchase 
a  product  with  inflation  protection. 

o        Protections  against  post  claims  underwriting  are 

prescribed,   including  a  requirement  that  insurers  keep 
records  of  policy  rescissions  and  report  them  to 
insurance  commissioners. 

o        Individual  policies  must  meet  a  60%  loss  ratio. 

o        A  detailed  outline  of  coverage  must  be  delivered  to  all 
prospective  applicants  for  long-term  care  insurance  at 
the  time  of  initial  solicitation. 


These  provisions,  and  the  Model  Standards  in  general, 
reflect  input  which  the  NAIC  and  the  states  solicited  from 
regulators,  consumer  organizations,  and  members  of  the  insurance 
industry. 


Current  Activities 

The  NAIC  continues  to  closely  monitor  the  long-term  care 
insurance  marketplace  so  that  state  regulators  can  identify  and 
respond  to  problems  as  well  as  developments  in  the  marketplace. 

Currently,  an  NAIC  task  force  is  working  on  several  very 
important  issues.     During  1990,  this  task  force  will  be 
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considering  appropriate  methods  of  assuring  that  policy  benefits 
keep  pace  with  increases  in  costs  of  long-term  care  services;  the 
desirability  of  requiring  nonforfeiture  provisions  (i.e., 
provisions  which  retain  some  benefits  for  the  consumer  if  he  or 
she  lapses  the  policy) ;  adoption  of  a  separate  experience 
reporting  form  for  long-term  care  insurance;  and  the  need  for  a 
model  regulation  for  continuing  care  retirement  communities.  In 
addition,  the  NAIC  will  adopt  a  buyers  guide  for  long-term  care 
insurance  at  its  June  meeting  in  Baltimore. 

While  each  of  these  issues  is  important,  from  a  regulatory 
perspective,  development  of  an  experience  reporting  form  for 
long-term  care  insurance  is  imperative.     The  forms  under 
consideration  will  give  regulators  the  ability  to  systematically 
track  cumulative  claims  experience  as  well  as  monitor  loss  ratios 
and  policy  lapse  on  a  yearly  basis.     In  addition,  the  data 
collected  will  permit  regulators  to  more  critically  assess 
assumptions  used  by  companies  filing  new  products  or  requests  for 
changes  in  rates. 

The  continuing  discussions  of  inflation  protection  and 
nonforfeiture  values  are  also  critical.     How  these  issues  are 
resolved  could  dramatically  affect  the  prices  of  long-term  care 
insurance  products  as  well  as  their  potential  benefits  to 
consumers.     The  NAIC  presently  is  working  with  experts  from  the 
actuarial  profession  to  examine  the  impact  various  regulatory 


7 


54 


requirements  would  have  on  premiums.  I  expect  that  our  NAIC  task 
force  will  take  some  action  on  these  issues  later  this  year. 

Each  of  these  issues  is  complicated,  and  the  NAIC  will 
continue  to  work  with  consumer  representatives,  the  insurance 
industry,  academic  researchers  and  others  to  find  proper 
responses.     We  know  that  members  of  this  Subcommittee  have  an 
active  interest  in  these  important  issues,  and  I  can  assure  you 
that  the  NAIC  and  its  task  force  on  long-term  care  insurance  will 
be  happy  to  consider  your  views  and  to  work  with  you  as  it 
carries  out  its  responsibilities. 

IV.  North  Dakota's  Experience  with 

Providers  Fidelity  Life  Insurance  Company 

I  understand  that,   in  preparing  for  this  hearing. 
Subcommittee  staff  investigated  the  activities  of  Providers 
Fidelity  Life  Insurance  Company.     Dealing  with  Providers  Fidelity 
has  been  a  most  frustrating  and  unpleasant  experience. 

By  1987,  over  25  complaints  had  been  made  to  my  department 
against  Providers  Fidelity.     An  investigation  revealed  that 
Providers  Fidelity  was  engaging  in  several  prohibited  practices, 
including  a  practice  called  post  claims  underwriting.  The 
company  accepted  applicants  with  little  or  no  real  health 
underwriting,  but  when  these  individuals  attempted  to  file 
claims,  the  company  engaged  in  vigorous  investigation  of  the 
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individual's  health  in  an  attempt  to  demonstrate  that  the 
individual  had  not  disclosed  all  of  his  or  her  health  problems  on 
the  application.     The  company  would  then  rescind  the  policy 
instead  of  paying  the  claim,  alleging  misrepresentation  of  a 
health  condition  on  the  part  of  the  applicant.     The  company  used 
a  vague  and  confusing  health  questionnaire  at  the  time  of 
application  to  aid  in  this  practice.     In  addition,  the  company 
attempted  to  deny  claims  to  victims  of  Alzheimer's  disease  by 
using  the  mental  illness  exclusion. 

As  a  result  of  my  department's  investigation,  we  were  able 
to  force  Providers  Fidelity  to  resolve  the  disputed  claims  in 
favor  of  the  policyholders.     Several  of  these  claims  were  rather 
large.     In  addition,  we  fined  the  company  and  prohibited  it  from 
offering  any  products  to  senior  citizens  in  North  Dakota  for  a 
period  of  two  years. 

After  our  actions.  Providers  Fidelity  attempted  to  cancel 
all  of  their  policies  in  North  Dakota  without  notifying  the 
Department  of  Insurance.     Since  these  policies  are  guaranteed 
renewable,  we  were  able  to  prevent  them  from  cancelling  the  block 
of  business,  although  we  later  learned  that  they  had  managed  to 
cancel  some  individual  policies.     We  ordered  the  coverage 
reinstated  by  the  company. 

At  the  present  time,  some  North  Dakota  citizens  still  have 
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long-term  care  insurance  with  Providers  Fidelity.     I  can  assure 
you  that  my  department  will  exercise  close  scrutiny  of  this 
company  for  as  long  as  they  continue  to  have  policyholders  in 
North  Dakota. 

V.  Conclusion 

The  rapid  development  of  the  long-term  care  insurance 
market,  coupled  with  the  evolving  nature  of  the  product,  present 
challenges  to  state  regulators.     They  have  responded  by 
fashioning  rules  designed  to  adequately  protect  consumers  while 
providing  an  appropriate  environment  for  product  growth  and 
development.      As  this  market  moves  forward,  the  NAIC  will 
continue  to  closely  monitor  its  developments,  including  insurance 
company  experience  and  practices,   in  order  to  assure  that  the 
market  is  functioning  properly  and  that  consumers  are  well 
served.     And  let  me  assure  you  that  the  NAIC  will  move  rapidly  to 
address  new  issues  or  problems  as  they  arise. 

Thank  you  for  inviting  me  to  present  the  NAIC's  regulatory 
approach  to  long-term  care  insurance.     I  would  be  happy  to  answer 
any  questions  at  this  time. 
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EXPLANATORY  NOTES  FOR  THE  LONG-TERM  CARE 
EXPERIENCE  REPORTING  FORMS 

The  purpose  of  the  Long-Term  Care  Insurance  Experience  Reporting  Forms  is  to 
monitor  compliance  with  a  lifetime  loss  ratio  standard.  In  general,  policy 
duration  loss  ratios  computed  without  the  impact  of  the  change  in  policy 
(active  life)  reserves  are  considerably  below  the  lifetime  standard  in  the 
early  durations  and  considerably  above  the  lifetime  standard  in  the  later 
durations . 

The  method  chosen  to  measure  compliance  with  the  lifetime  loss  ratio  standard 
is  to  compare  the  actual  loss  ratio  being  developed  by  calendar  durations  po 
those  anticipated  in  the  latest  policy  form  filing.  Additional  analysis  is 
also  performed  on  a  cumulative  basis.  A  ratio  of  actual  to  expected  loss 
ratios  of  1.00  would  be  a  rough  indication  that  the  experience  is  on  track  to 
produce  the  lifetime  anticipated  loss  ratio. 

Factors  to  be  considered  when  interpreting  the  actual  to  expected  ratio  are: 
Actual  persistency  relative  to  assumed  persistency,  the  distribution  of 
business  by  issue  age,  elimination  period  and  the  statistical  credibility  of 
the  experience. 

The  analysis  of  calendar  duration  and  cumulative  loss  ratio  experience  excludes 
the  change  in  policy  (active  life)  reserves.  However,  policy  (active  life) 
reserves  are  shown  in  order  to  indicate  the  change  in  the  level  of  assets  being 
allocated  to  fund  possible  future  claims.  The  ratio  of  the  sum  of  the  incurred 
claims    and   the    change    in   policy    (active    life)    reserves    to   earned  premiums 
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should  not  be  expected  to  reproduce  the  lifetime  anticipated  loss  ratio 
however.  Nor  are  they  expected  to  be  level  by  duration  nor  should  they  be  used 
to  measure  the  value  of  benefits  to  policyholders.  This  is  because  statutory 
policy  (active  life)  reserves  are  based  on  assumptions  different  than  the 
pricing  assiamptions  and  may  utilize  a  "preliminary  term"  methodology  which 
depresses  the  change  in  policy  reserves  during  the  preliminary  terra  period  and 
accelerates  the  change  in  policy  reserves  after  the  preliminary  term  period. 

Because  of  the  relatively  small  claim  rates  and  variable  nursing  home  stays, 
the  statistical  credibility  of  long-term  care  insurance  experience  is  lower 
than  the  amount  of  credibility  assigned  to  similar  amounts  of  experience  on 
other  types  of  health.  This  fact  has  an  impact  on  the  interpretation  of 
statewide  loss  ratio  data.  It  also  has  an  impact  on  the  decision  to  make 
upward  or  downward  premium  adjustments. 
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Number  12  NAIC  June  1990 


LONG-TERH  CARE  INSURANCE 


There  has  been  a  great  deal  of  interest  on  both  the  federal  and  state  levels 
regarding  long-term  care  insurance  and  the  regulation  of  such  policies.  The 
National  Association  of  Insurance  Commissioners  has  taken  a  leadership  role  in 
preparing  minimum  standards  legislation  so  that  the  policies  provide  value  to 
the  consumer  in  relation  to  the  premium  paid.  The  NAIC  first  adopted  a  model 
statute  in  1986.  A  model  regulation  followed  a  year  later.  Before  the 
development  of  the  NAIC  model  only  a  couple  of  states  regulated  long-term  care 
insurance  specifically.  By  mid-1990,  forty-four  states  had  statutes  and/or 
regulations  governing  the  benefits  to  be  provided  in  a  long-term  care  insurance 
policy. 

At  the  time  the  NAIC  model  was  developed,  the  long-term  care  insurance  industry 
was  in  its  infancy.  As  the  types  of  policies  and  benefits  available  have 
multiplied,  the  models  have  changed  to  keep  pace  with  new  developments.  The 
Long-Term  Care  Insurance  Model  Act  has  been  amended  five  times  since  its 
adoption  to  improve  the  benefits  available.  The  long-term  care  regulation  has 
been  amended  four  times  since  its  adoption.  These  amendments  have  resulted  in 
major  improvements  in  the  long- terra  care  insurance  policies  now  available.. 
Some  of  the  most  important  sections  deal  with  prior  hospitalization 
requirements  (prohibited  in  the  model  since  1988),  providing  benefits  for 
custodial  and  intermediate  levels  of  care  (in  the  model  since  1987)  and 
providing  consumers  with  a  clear,  complete  outline  of  coverage.  The  models  set 
standards  for  home  health  care,  inflation  protection,  loss  ratios,  and 
continuation  and  conversion,  as  well  as  other  important  benefits  to  insureds. 

Because  the  NAIC  models  have  changed  so  rapidly,  states  adopting  the  models  do 
not  all  have  the  same  provisions.  Some  of  the  states  have  amended  their 
statutes  and  regulations  and  some  have  not.  The  charts  on  the  following  pages 
show  the  status  of  long- terra  care  insurance  regulation  in  the  states. 


A  service  of  the  National  Association  of  Insurance  Commissioners.  Information 
has  been  provided  by  the  insurance  departments,  but  the  summaries  are  the 
responsibility  of  the  NAIC.  Editor:  Carolyn  Johnson,  Assistant  Counsel  and 
Model  Laws  Coordinator. 


NAIC  Copyright  1990 
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STATE  ADGPTICMS  OF  LONG-TERM  CARE  ACT  PROVISIONS 
ALABAMA    ALASKA    ARIZONA  ARKANSAS 


No  act f on  to  date 


SB  31S  pending 


SS  20-1691  to  f§  27-97-201  to 

20-1691.6  (1987/1989)    27-97-213  (1989) 


Based  on  Model? 


Definition  of  Long- 
Term  Care  Insurance 


Specific  Provision 
for  Life  Ir 
Riders? 


Must  cover  for  at 
least  24  mo.;  does 
not  contain  last 
part  of  model 
definition 

No 


Current  model 
language;  cover  at 
least  12  mo. 


Provision  that  Can't 
Limit  to  Skilled  Care 
or  Give  Significantly 
More  Coverage? 

Preexisting  Condition 
Provision 


Can  Condition  Coverage 
on  Prior 
Hospitalization? 


6/24  mo.  as  in 
original  model;  do« 
not  include  waiver 
language 

Allowed 


6  mo.;  may  not  use 
exclusion  or  waiver 


Prohibited  after 
March  17.  1990 


Uniform  30  Day 
"Free  Look" 


Requires  Outline  of 
Coverage 


10/30  (10  days  for 
agent-sold  policies, 
30  days  for  direct 
response)  as  in 
original  model 

Same  as  original 
model 


Current  in 
language 


Policy  Sunmary 
for  Life  Products 


No  provision 


No  provision 


Report  of 
Accelerated  Death 
Benefits  Required? 


Miscellaneous 


Model  pendirq 
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STATE  ADOPTIONS  OF  LONG-TERM  CARE  ACT  PROVISIONS 

CALIFORNIA  COLORADO  COWHECTICUT 


§§  10230  to 
10235.22  (1989/1990) 


SS  10-19-101  to 
10-19-115 
(Eff.  7-1-90) 


Adnfn.  Code  tit. 
§§  17«x-1  to 
174X-7  (1986) 


tit.  18  §§  7101  to 
7106  (1990) 


Based  on  Model? 


Deffnition  of  Long-        Current  model 
Term  Care  Insurance        language;  cover  at 
least  12  mo. 


Cover  at  least  12  mo.;  Cover  at  least  1  yr.     Current  model 


model  language 


language;  cover  at 
least  12  mo. 


Specific  Provision 
for  Life  Insurance 
Riders? 


Yes,  in  life 
insurance  law 


Provision  that  Can't 
Limit  to  Skilled  Care 
or  Give  Significantly 
Hore  Coverage? 


No  provision 


Preexisting  Condition  6  mo.;  may  not  use 
Provision  exclusion  or  waiver 

uiless  approved  by 
Coainiss  loner 


6  mo.;  may  not  use  6  mo.,  may  not  use  6  mo.;  may  not  use 
exclusion  or  waiver      exclusion  or  waivers     exclusion  or  waiver 


Can  Condition  Coverage   Prohibited  after  Prohibited  after 

on  Prior  January  1,  1990  7-1-91 

Hospitalization? 


May  If  offer  policy  Prohibited 
without  prior  hospi- 
talization requirement 


Unlfora  30  Day 
"Free  Look" 


Requires  Outline  of 
Coverage 


Original  model  with 
additions 


Current  model 
language 


10  to  30  days  for         No  provision 
individual  policies, 
30  days  for  direct 
response 


No  provision 


No  provision 


Policy  Simnary 
for  Life  Products 


No  provision 


No  provision 


No  provision 


No  provision 


Report  of 
Accelerated  Death 
Benefits  Rqjired? 


HIscel laneous 
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STATE  ADGPTIOIS  OF  LOHG-TESN  CABE  ACT  PSGVISIONS 

DISTRICT  OF  COLUHBIA  flORIDA  GEORGIA 


No  act Ion  to  date 


§S  627,9401  to 
627.9408  (1988/1989) 


SS  33-42-1  to 
33-42-7  (1988/1989) 


mm. 


§S  431:10A-521  to 

431:10A-531 

(1989/1990) 


Based  on  Model? 


Definition  of  Long- 
Ten*  Care  Insurance 


Not  less  than  24  no. 
of  coverage;  part  of 
model  definition 


Not  less  than  24  mo. 
of  coverage;  similar 
to  model  but  varies 
in  some  respects 


At  least  12  mo., 
current  model 


Specific  Provision 
for  Life  Insurance 
Riders? 


Yes 


Provision  that  Can't 
Limit  to  SIcilled  Care 
or  Give  Significantly 
More  Coverage? 


Yes;  may  not  provide 
coverage  for  lower 
levels  which  is  not 
"unreasonably  lower" 
than  that  for  sicilled 


No  provision 


Preexisting  Condition 
Provision 


6  mo.;  may  not  use 
exclusion  or  waiver 


6  mo.;  may  not  use 
exclusion  or  waiver 


6/24  as  in  original 
model,  does  not 
include  waiver 


Can  Condition  Coverage 
on  Prior 
Hospitalization? 


Uniform  30  Day 
"Free  Look" 


Allowed,  regulation 
requires  offer  of 
policy  without  prior 
hospitalization 

Yes 


Allowed  if  also  offer 
policy  without  prior 
hospitalization 
requir 


Yes 


Allowed 


Requires  Outline  of 
Coverage 


Original 
language 


Original  model 
language 


Original  model 
language 


Policy  Sunmary 
for  Life  Products 


Mo  provision 


No  provision 


Ho  provision 


Report  of 
Accelerated  Death 
Benefits  Required? 
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STATE  ADGPTIGNS  OF  LONC-TEM  CARE  ACT  PBOVISIGNS 

IDAHO   ILIIWOIS   INDIANA 


§§  41-4601  to 
41-4606  (1988/1990) 


Ch.I.C.  §§  351A-1 
to  351 A- 11  (1989) 


§§  27-8-12-1  to 
27-8-12-16  (1987) 


§§  514G.1  to  514G.8 
(1987/1989) 


Based  on  Model? 


Deftnltfon  of  Long- 
Tena  Care  Insurance 


Not  less  than  12  mo.  Not  less  than  12  mo.  At  least  12  mo. 
most  of  current  most  of  current  first  and  last 

definition  definition  sentence  of 

definition 


Not  less  than  12  mo. 
most  of  model 
language 


Specific  Provision  No 
for  Life  Insurance 
Riders? 


Provision  that  Can't 
Limit  to  Skilled  Care 
or  Give  Significantly 
More  Coverage? 


No  provision 


Preexisting  Condition  6  no.;  may  not  use  6  mo.;  may  not  use  6/24  as  in  original  6/24  as  in  original 
Provision  exclusion  or  uaiver      exclusion  or  waiver      model,  does  not  model 

include  waiver 

I  iguage 


Can  Condition  Coverage  Prohibited 
on  Prior 

Hospitalization? 


No  provisions 


uniform  30  Day 
"Free  look" 


10/30  as  in  original  10/30  as  in  original  10/30  as  in  original 
model  model  model 


Requires  Outline  of 
Coverage 


Current  model 
language 


Original  model  Original  model  As  in  original 

language  language  model 


Policy 
for  Life  Products 


Suimary  required 


No  provision 


No  provision 


No  provision 


Report  of 
Accelerated  Death 
Benefits  Required? 


Hiscel laneous 


Additional  consLner 
protection  provisions 
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STATE  ADOPTIONS  OF  LONG-TERM  CARE  ACT  PRCVISIONS 

KAWSAS  KENTUCKY  LOUtSIAMA 


S§  40-2225  to 
40-2228  (1988/1989) 


S  304.17-3U  (1987) 


SS  22:1731  to 
22:1737  (1989) 


MAINE 


tit.  2A-A  S!  5051 
to  5055  (1986/1989) 


Based  on  Model? 


Deflntticn  of  Long- 
Term  Care  Insurance 


Specific  Provision 
for  Life  Ir 
Riders? 


Not  less  than  12  mo. 
most  of  model 
language 


In  life  insurance 
statutes 


No  minimLD  benefit 
period  specified. 
Just  state  that  it 
is  a  policy  covering 
care  in  a  long-term 
health  care  facility 

No 


Not  less  than  12  mo. 
most  of  model 
language 


Not  less  than  12 
mo.,  definition 
excludes  policies 
issued  by  associa- 
tions, mions,  etc. 
until  10-1-90 

No 


Provision  that  Can't 
Limit  to  Skilled  Care 
or  Give  Significantly 
More  Coverage? 


Preexisting  Condition 
Provision 


Must  also  provide 
coverage  for  inter- 
mediate care  by 
regulation 


6/24  as  in  original 
model 


Can  Condition  Coverage  Prohibited 
on  Prior 

Hospitalization? 


Must  provide  coverage  Yes 
for  skilled,  inter- 
mediate and  custodial 


Regulation  provides  6  mo.,  may  not  use 
for  6/24  as  in  exclusion  or  waiver 

original  model 


Prohibited,  except        Not  after  Sept.  1, 
regulation  says  may  1990 
for  custodial  care 


Cannot  limit  to 
skilled  care  only, 
custodial  care 
benefits  must  be 
at  least  SOX  of 
skilled  care 
benefits 

Regulation  provides 
6  mo.  before.  6/24 
after  covered  de- 
pending on  age,  no 
waivers  or  ex- 
clusions 

Prohibited 


Uniform  30  Day  No  provision 

"Free  Look" 


No  provision  10/30  as  in  original 

model 


No  provision 


Requires  Outline  of  As  in  original  model 
Coverage 


Regulation  requires      As  in  original  model 
outline,  like 
original  model 


No  provision 


Policy  Siiimary  No  provision 

for  Life  Products 


No  provision 


provision 


No  provision 


Report  of 
Accelerated  Death 
Benefits  Required? 


Miscellaneous 


Must  advertise  avail- 
ability of  long-term 
care  insurance,  con- 
suner's  guide 


Tax  incentives; 
innovative  policy 
designs  encouraged 
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STATE  ADCPTIOMS  OF  LOW-TESM  CAKE  ACT  PROVISIONS 
MARYLAND  HASSACHUSETTS  MICHIGAM 


art.  48A  $§  M2 
to  649  (1989) 


211  Code  of  Mass.  S!  500.2280  to 

Regs.  65:01  to  65:16  500.2290  (1990) 
(1989) 


§§  62A.A6  to 
62A.56  (1986/1990) 


Based  on  Model? 


Partially 


Definition  of  Long- 
Ter«  Care  Insurance 


Not  less  than  24 
mo  ,  last  sentence 
of  Model  definition 
included 


Most  of  nodel 
language,  no  tin 
specified 


Hot  less  than  12  no..    No  specified  length 


most  of  model 
language 


of  policy,  none  of 
BOdel  language 


Specific  Provision 
for  Life  Insurance 
Riders? 


No 


Provision  that  Can't 
Liait  to  Skilled  Care 
or  Give  Significantly 
More  Coverage? 


No  provision 


No,  nay  limit 


No  provision 


Preexisting  Condition  9  no.  instead  of  6, 
Provision  nay  not  contain 

exclusion  or  waiver 


6  mo.,  nay  not  contain  90  days 
exclusion  or  waiver 


Can  Condition  Coverage  Not  after  7-1-90 
on  Prior 

Hospitalization? 


Unifom  30  Day 
■Free  Look" 


No  provision 


Requires  Outline  of 
Coverage 


Sane  as  original 


No  provision 


No  provision 


Requires  an  out- 
line, no  contents 
specified 


Policy  SLPfnary 
for  Life  Products 


Ho  provision 


No  provision 


Ho  provision 


No  provision 


Report  of 
Accelerated  Death 
Benefits  Required? 


Requires  offering 
of  two  policies  , 
with  different 
levels  of  coverage; 
nust  specify  another 
person  who  will  get 
notice  of  cancella- 
tion for  nonpaynent 
of  premiiTO 
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STATE  ADGPTIOHS  OF  LONG-TERM  CARE  ACT  PROVISIONS 


MISSISSIPPI  MISSOURI  MONTAWA  NEBRASKA 


Cite  No  action  to  date         SB  553  awaiting  §S  33-22-1101  to  S§  A4-4501  to 

governor's  signature     33-22-1121  (1989)         44-4517  (1987/1989) 

Based  on  Model?  Yes  Yes  Yes 


Definition  of  Long-  Not  less  than  12  mo..  Not  less  than  12 

Term  Care  Insurance  most  of  model  mo.  most  of  model 

language  language 

Specific  Provision  Yes  No 

for  Life  Insurance 

Riders? 

Provision  that  Can't  Yes  Yes 
Limit  to  Skilled  Care 
or  Give  Significantly 
More  Coverage? 

Preexisting  Condition  6  mo.,  may  not  con-  6  mo.,  may  not  con- 
Provision  tain  exclusion  tain  exclusion  or 

waiver  waiver 

Can  Condition  Coverage  Prohibited  Prohibited  after 

on  Prior  8-25-90 
Hospitalization? 

Uniform  30  Day  _  10/30  as  in  original  Yes 

"Free  Loolt"  -  model 


Requires  Outline  of  ..{^-^-'nci -'^i  Current  language  or      Same  as  original 

Coverage  outline  model 


Policy  Sumiary  v-.  No  provision  No  provision 

for  Life  Products 

Report  of  No  No 

Accelerated  Death 
Benefits  Required? 


Miscellaneous 
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STATE  MXVTIGMS  OF  LONG-TERM  CARE  ACT  PROVISIONS 

NEVADA   NEU  HAMPSHIRE  HEW  JERSEY 


Cite 


Regulation 
S§  687B.010  to 
667B.13S  (1988) 


§§  415-0:1  to 
415-0:11  (1990) 


Admin.  Code  §§ 
11.4-34.1  to 
11.4-34.13  (1989) 


iS  59A-23A-1  to 
59A-23A-8  (1989) 


Based  on  Hodel? 


Definition  of  Long-        Not  less  than  24  mo. 
Tent  Care  Insurance       most  of  model 
language 


Not  less  than  24 
most  of  model 
language 


Not  less  than  24  mo..    At  least  6  mo. 


most  of  model 
language 


coverage,  most  of 
model  language 


Specific  Provision 
for  Life 
Riders? 


Provision  that  Can't 
Liait  to  Skilled  Care 
or  Give  Significantly 
More  Coverage? 


Preexisting  Condition    6  mo.,  may  not  con- 
Provision  tain  exclusion  or 
waiver 


6  mo.,  may  not  use 
exclusion  or  waiver 


6  mo.,  may  not  use  6  mo.,  may  not  use 
exclusion  or  waiver      exclusion  or  waiver 


Can  Condition  Coverage  Allowed 

on  Prior 

Hospitalization? 


UnifoTM  30  Day 
"Free  Loolt" 


10/30  as  in  original  Yes 


Permitted  if  also 
offer  a  policy 
without  such  re- 
qui  rement 

Yes 


Requires  Outline  of  Same  as  original 
Coverage  model 


Requires  outline, 
more  brief  than 
current  model 


Ho  provision 


Outline  of  coverage 
as  in  original  model 


Policy 
for  Life  Products 


No  provision 


Ho  provision 


Ho  provision 


Ho  provision 


Report  of 
Accelerated  Death 
Benefits  Required? 


Miscellaneous 
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STATE 

NEW  YORK 


OF  LONG-TERN  CARE  ACT  PROVISIONS 


S  1117  (1986) 


NORTH  CAROHNA 


§S  58-55-1  to 
58-55-35  (1987/1989) 


NORTH  DAKOTA 


!!  26,1-45-01  to  !S  3923.41  to 

26.1-45-10  (1987/1989)  3923.48  (1988) 


Based  on  Model? 


Definition  of  Long- 
Term  Care  Insurance 


None  specified; 
duration  at 
discretion  of 
Conmissioner 


Not  less  than  12  mo. 
most  of  model 
language 


Not  less  than  1  yr.,  Not  less  than  1  yr. 
most  of  model  most  of  model 

language  language 


Specific  Provision 
for  Life  Insurance 
Riders? 


Provision  that  Can't 
Limit  to  Skilled  Care 
or  Give  Significantly 
More  Coverage? 


Preexisting  Condition 
Provision 


No  provision 


6  mo.  no  provision 
regarding  exclusions 
or  waivers 


Can  Condition  Coverage   No  provision 

on  Prior 

Hospitalization? 


No  provision 


6  mo.  with  specific 
exception;  provision 
regarding  exclusions 
or  waivers  Is  in 
regulation 


Not  after  7-12-90 


Hay  provide  for 
sicllled  care  only 
or  mostly  sicllled 
care  with  written 
acceptance 

6  mo.  if  65  or  over; 
24  mo.  if  under  65; 
contains  provisions 
saying  may  not  use 
exclusions  or 
waivers 

Allowed 


Uniform  30  Day 
"Free  Lode" 


No  provision 


Requires  Outline  of  No  provision 
Coverage 


Outline  of  coverage, 
as  in  original  model 


Under  65,  have  10  10/30 
days  for  individual 
policyholders  over  65 
and  direct  response 
sales  have  30  days 


Outline  of  coverage, 
as  in  current  model 


Outline  of  coverage 
similar  to  original 


Policy 
for  Life  Products 


No  provision 


No  provision 


No  provision 


No  provision 


Report  of 
Accelerated  Death 
Benefits  Required? 


Niscellarwous 


Contains  criteria 
conmissioner  may 
use  for  policy 
approval 


Pending  bill  would 
prohibit  prior 
hospl tallzatlon 
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STATE  ADOPTIONS  OF  LONG-TERN  CARE  KJ  PROVISIONS 

OKLAHOHA   OREGON   PEWHSYLVAWIA 


RHODE  ISLAND 


t(t.  36  §1  A421  to 
4427  (1987/1989) 


§§  743.650  to 
743.656,  748.603, 
750.055  (1989) 


No  action  to  date 


§§  27-34.2-1  to 
27-34.2-12  (1988) 


Based  on  Model? 


Definition  of  Long- 
Tem  Care  Insurance 


Not  less  than  12  mo. 
model  language 


Not  less  than  24 
most  of  model 
language 


Not  less  than  12 
mo.,  most  of  model 
language 


Specific  Provision 
for  Life  Insurance 
Riders? 


Provision  that  Can't 
LiMit  to  SIcilled  Care 
or  Give  Significantly 
More  Coverage? 


No  provision 


Yes,  evaluation  based 
on  aggregate  days  of 
care  covered  for  lower 
levels  of  care,  when 
conpared  to  days  of 
care  covered  for 
skilled  care 


Yes,  evaluation 
based  on  aggregate 
days  of  care  covered 
for  lower  levels  of 
care  when  ccnpared 
to  days  of  care 
covered  for  sicilled 
care 


Preexisting  Condition 
Provision 


12  mo,  if  65  or 
older,  24  no.  if 
under  65;  no 
language  regarding 
exclusions  or 
waivers 


6  mo.,  may  not  use 
exclusions  or  waivers 


6  mo.,  may  not  use 
exclusions  or 
waivers 


Can  Condition  Coverage  Allowed 

on  Prior 

Hospitalization? 


Unifora  30  Day 
"Free  Look" 


10/30  as  in  original 
■odel 


10/30  as  in  original 


Requires  Outline  of 
Coverage 


Outline  of  coverage 
sinilar  to  original 
■odel 


Outline  of  coverage 
as  in  current  model 


Outline  of  coverage 
similar  to  original 
model 


Policy  Sifiinary 
for  Life  Products 


in  regulation   No  provision 


No  provision 


Report  of 
Accelerated  Death 
Benefits  Required? 


Mi  seel  1 


Pending  bill  would 
prohibit  prior 
hospitalization 


Pending  bill  would 
prohibit  prior 
hospitalization 
requirement  and 
revise  outline  of 
coverage 
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Based  on  Model? 


STATE  MXVTIOMS  OF  LONG-TERM  CARE  ACT  PROVISIONS 
SOUTH  CAROLINA  SOUTH  DAKOTA  TEHHESSEE 


SS  38-72-10  to 
38-72-100  (1988/1990) 


!§  58-17B-1  to 

58-17B-15 

(1989/1990) 


SS  56-42-101  to 
56-42-106  (1988) 
(Amendments  eff. 
7-1-91  are  included) 


Yes 


TEXAS 


art.  3.70-1  (F)(5) 
(1987);  Regulation 
3.3801  to  3.3838 
(1990) 


Yes 


Definition  of  Long- 
Tena  Care  Insurance 


Not  less  than  12 
mo.,  model  language 


Not  less  than  24  mo. 
most  of  model 
language 


Not  less  than  12  mo. 
most  of  model 
language 


Host  of  model 
definition  in 
regulation,  12 


Specific  Provision 
for  Life  Insurance 
Riders? 


Yes,  in  regulation 


Provision  that  Can't 
Limit  to  SIciUed  Care 
or  Give  Signif  icwitly 
More  Coverage? 


Preexisting  Condition 
Provision 


6  mo.,  no  language 
on  exclusions  or 


Can  Condition  Coverage  Prohibited 

on  Prior 

Hospitalization? 


Uhiform  30  Day 
"Free  Lode" 


6  mo.,  may  not  use 
exclusions  or 
waivers 


Yes,  evaluation  based  Yes,  in  regulation 

on  aggregate  days  of 

care  covered  for 

lower  levels  of  care 

when  compared  to  days 

of  care  covered  for 

sicllled  care 

6  mo.,  may  not  use       Provision  in  reg., 
waivers  or  riders  to    6  mo.,  age  65  or 
limit  or  reduce  over,  12  mo.,  under 

benefits 


Hust  also  offer  Prohibited  after 

policy  which  does  not  7-1-91 
contain  such  a  con- 
dition and  offers 
similar  benefits 


Yes 


Yes 


age  65;  may  not  use 
exclusion  or  waiver 


Prohibited  In 
regulation 


10  days  in 
regulation 


Requires  Outline  of 
Coverage 


Outline  of  coverage 
as  in  current  model 


Outline  of  coverage  Outline  of  coverage  Outline  of  coverage 
as  in  original  model     as  in  current  model      In  regulation 


Policy  Sunnary 
for  Life  Products 


No  provision 


No  provision 


No  provision 


Report  of 
Accelerated  Death 
Benefits  Required? 


Miscellaneous 


Statute  only 
authorizes 
Connissioner  to 
adopt  regulations 
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STATE 

UTAH 


OF  LGNG-TERM  CAKE  ACT  PSOVISIGNS 


No  action  to  date 


VERHONT 


tit.  8  §§  8051  to 
8063  (1989) 


VIRGINIA 


§S  36.2-5200  to  S§  48.8A.010  to 

38.2-5208  (1987/1990)    48, 84, 910  (1988) 


Based  on  Model7 


Definiticn  of  Long- 
Tem  Care  Insurance 


Not  less  than  12  mo, 
nwst  of  Rxxdel 
language 


Not  less  than  12 
model  language 


Definition  does  not 
contain  nlnlnun 
period  of  coverage; 
disability  rule  says 
"prolonged  period  of 


Specific  Provision 
for  Life  Ir 
Riders? 


Provision  that  Can't 
LiMit  to  Slcilled  Care 
or  Give  Si^iif  Icantly 
More  Coverage? 

Preexisting  Condition 
Provision 


Can  Condition  Coverage 
on  Prior 
Hospitalization? 


6  no,,  may  not  use 
waiver  or  riders  to 
limit  or  reduce 
benefits 


6  mo.,  no  waiver  or 
exclusion  allowed 


Uhiforv  30  Day 
■Free  Look" 


Requires  Outline  of 
Coverage 


Outline  of  coverage      As  in  current  model 
as  in  original  model 
plus  buyer's  guide 


Yes,  can't 
differentiate 
benefits  on  basis 
of  level  of  care 

Sought  treatment  1 
year  before  or  6 
mo.  after  effective 
date,  definition 
similar  to  model 

Reg,  says  if  require 
prior  hospitaliza- 
tion or  slcilled 
care,  must  also 
offer  policy  with- 
out requirement 

30  days  for 
individual  policies, 
60  for  direct 
response 

No  provision 


Policy 
for  Life  Products 


No  provision 


Requires 
guide  and  policy 
sunnary 


Report  of 
Accelerated  Death 
Benefits  Required? 


Provision  for  accel. 
benefits 


Niscetl 


Agent  nay  not 
conplete  medical 
history  portion  of 
application 
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STATE  ADOPTIONS  Of  LONG-TBM  CARE  hCl  PROVISIONS 

WEST  VIRGINIA  mSCOMSIH   WYOMIWG 


§§  33-15A-1  to 
33-15A-7  (1989) 


§§  632,71  to 
632.W,  600.03, 
625.16  (1989) 


§§  26-38-101  to 
26-38-106  (1988) 


Based  on  Model? 


37  based  on  model 
7  not  based  on  model 
1  partially 


Definition  of  Long- 
Term  Care  Insurance 


Not  less  than  24 
mo.,  most  of  model 
language 


Does  not  contain 
minimun  period  of 
coverage 


Not  less  than  12 
most  of  model 
language 


27  -  12  mo. 
10  •  24  mo. 
7  -  Other 


Specific  Provision 
for  Life  Insurance 
Riders? 


10  with  specific 
provisions 


Provision  that  Can't  Yes 
Limit  to  Skilled  Care 
or  Give  Significantly 
More  Coverage? 

Preexisting  Condition    6  mo.,  may  not 
Provision  contain  waiver  or 

exclusion 


Can  Condition  Coverage   Not  after  7-1-90 


on  Prior 
Hospitalization? 


Unifonn  30  Day 
"Free  Look" 


No  provision 


6  mo.,  no  wai> 
or  exclusion 
language 


Regulation  allows 
if  also  offer  policy 
without  prior 
hospi talization 
requi  rement 


10/30  as  in  original  Yes 


6  mo.  for  persons 
65  or  older,  24  mo 
for  persons  mder 
no  waiver  or  ex- 
clusion language 

Allowed 


33  can't  limit 


29-6  mo.  provision 
8  -  6/24  mo.  provision 
6  -  Other 


27  -  Prohibit 
8  •  Allow 
7  -  Other 


23  •  30  day  free  loolc 
13  -  10/30 
2  -  Other 


Requires  Outline  of 
Coverage 


Current  model 
language  on  outline 


No  provision 


As  in  original  model 


35  •  Require  Outline  of 
Coverage 


Policy  Sunmry  No  provision  No  provision  No  provision 

for  Life  Products 


4  -  Require 


Report  of 
Accelerated  Death 
Benefits  Required? 


2  -  Require  Report 


Miscellaneous 
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STATE  NXPTIONS  OF  LONG-TERM  CARE  REGULATION  PROVISIONS 
ALABAMA   ALASKA    ARIZOWA 


No  action  to  date         No  action  to  date         Model  pending 


.ARKANSAS. 


Rule  13  (1990) 


Based  on  Model? 


Adopted  Model  Lau7 


Standardization  of 
"Gueranteed  Renewable" 
and  "Noncancel labte" 


Provision  for 
Continuation  and 
Conversion 


Prohibits  Post-Claims 
Underwriting 


No  provision 


Repl 


Model  language 


Standards  for  Hon 
Health  Care 


No  provision 


Inflation  Protection? 


No  provision 


Reserve  Standards  for 
Accelerated  Life 
Products 


Model  language  on 
reserves 


Loss  Ratios 


Loss  ratio  of  at 
least  60X  required 


Standard  Fomat  for 
Outline  of  Coverage 


Model  fonnat 


Filing  Requirenent? 


Ml  seel  I 
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STATE  ADOPTIONS  OF  LONG-TERN  CARE  REGULATION  PROVISIONS 
CAHFORWIA  COLORADO  CONNECTICUT 


Cite 


Ins.  Code  §§  10230        Reg.  86-5  (1986) 

to  10325.22 

(1989/1990) 


tit.  38  S§  174X-1 
to  174X-7  (1986) 


DELAWARE 


Reg.  63.  Model 
pending 


Based  on  Hodel?  Yes 


Adapted  Hodel  Law?  Yes 


Standardization  of  Yes 
"Guaranteed  Renewable" 
and  "Noncancellable" 


No  provision 


Provision  for 
Continuation  and 
Conversion 


No  provision 


Includes  provision 
consistent  with  model 


Prohibits  Post-Claims  No  provision 
Underwriting 


No  provision 


provision 


Replacement  Notices       Hodel  language  No  provision  Hodel  language 


Standards  for  Home         No  provision  No  provision  No  provision 

Health  Care 


Inflation  Protection?     Ho  provision  In  new  statute  No  provision 


Reserve  Standards  for     Ho  provision  Ho  provision 

Accelerated  Life 

Products 


Ho  provision 


Loss  Ratios 


Loss  ratio  of  60X         Ho  provision 


Standard  Format  for  .      Hodel  format  Ho  provision 

Outline  of  Coverage 


Loss  ratio  of  55X  for 
individual  policies 
and  60X  for  group 
required 

Mo  prevision 


Filing  Requirement?  Yes 


Hiscellaneous 


Enhanced  definition 
of  senile  dementia, 
which  must  be 
covered 
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STATE  MXPTICNS  OF  LONG-TERM  CARE  REGUATION  PRGVISICNS 

DISTRICT  OF  COLUMBIA   FLORIDA   GEORGIA 


No  action  to  date 


§§  4-81.001  to 
4-81.022  (1989) 


HAWAII 


Ch.  120-2-16  (1989)      No  action  to  date 


Based  on  Hodel? 


Adopted  Hodel  Lau7  No 


Standardization  of 
"Guaranteed  Renewable" 
Mid  "Noncanccllable" 


Provision  for 
Continuation  and 
Conversion 


Hay  not  contain  Yes,  model  language 

provision  less 
favorable  than 
guaranteed  renewable 

Hodel  language  Hodel  language 


Prohibits  Post-Claii 
underwriting 


No  provision  No  provision 


Replacement  Notices 


Model  language  Hodel  language 


Standards  for  Hone 
Health  Care 


Inflation  Protection? 


Must  provide  some         No  provision 
benefits  for  home 
health  care,  adult 
day  care,  etc. 

No  provision  Yes 


Reserve  Standards  for 
Accelerated  Life 
Products 


No  provision 


No  provision 


Loss  Ratios 


Loss  ratio  of  at 
least  60X 


Loss  ratio  of  at 
least  60X 


Standard  Fonnt  for 
Outline  of  Coverage 


No  provision 


Hodel  format 


Fllfng  Requlrenent? 


Niacellaneout 


NondupUcation  Contains  Buyer's  Guide 

provision 
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STATE 

IDAHO 


Model  pending 


or  LONG-TERM  CMtE  REGULATION  PROVISIONS 
ILLINOIS   INDIAHA 


IOWA 


t\t.  50  §§  2012.10  Ht.  760  R-1-43-1  to  §S  191-39.1  to 
to  2012.110  1-43-11  (1989)  191-39.10 

pending  (1988/1990) 


Bosed  on  Model?  Yes 


Adopted  Model  Law?  Yes 


Standardization  of 
"Guaranteed  Renewable" 
and  "Noncancellable" 


Model  language  Model  language 


Provision  for 
Continuation  and 
Conversion 


Must  provide,  but  No 

no  standards 

specified 


Prohibits  Post-Claims     Much  of  model 
Underwriting  language  in  SB  U90 

Just  passed 


No  provision  No  provision 


Replacement  Notices 


Model  language  Model  language 


Standards  for  Home  Adult  day  care. 
Health  Care  personal  care 

requirements  in 
SB  1490 

Inflation  Protection? 


No  provision  No  provision 


No  provision 


No  provision 


Reserve  Standards  for 
Accelerated  Life 
Products 


No  provision  No  provision 


Filing  Requirement? 


At  least  60X  loss  At  least  60X  loss 
ratio  ratio 


Standard  Format  for 
Outline  of  Coverage 


No  provision  Brief  portion  of 

model  format 


Miscellaneous 


Return  of  premiun 
provision 
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STATE  MXPTIONS  OF  LONG-TERM  CARE  REGXATION  PROVISIONS 

KAUSAS   KENTUCKY  LOUISIAWA 


§  40-4-37  (1988) 


Reg.  17:080  (1987)        No  acHon  to  date         Ch.  420  S§  1  to 

12  (1988/1989) 


Based  on  Model? 


Partially 


Adopted  Model  Law?  Yes 


Standardization  of         Earlier  version  of  No 
"Guaranteed  Renewable"    model  language,  more 
Hid  "Noncancellable"  brief 


All  policies  must  be 
guaranteed  renewable 


Provision  for 
Continuation  and 
Conversion 


Use  health  Insurance 
provision  In  statute 


Must  provide,  no 
specifics 


Prohibits  Post-Claims  No  provision 
Underwriting 


No  provision 


No  provision 


Replacement  Notices        Model  language 


Use  rules  for  health 
Insurance  replacement 
In  12:060 


Model  language 


Standards  for  Home  No  provision 
Health  Care 


No  provision 


Inflation  Protection?     No  provision  No  provision 


No  provision 


Reserve  Standards  for     No  provision 

Accelerated  Life 

Products 


No  provision 


No  provision 


Loss  Ratios 


Standard  Format  for 
(Xjtline  of  Coverage 


Loss  ratio  of  at 
least  55X  for 
Individual  policies, 
80%  for  groups 

No  provision 


Anticipated  loss 
ratios  of  at  least 
SOX 


Not  based  on  NAIC 
model 


At  least  60X  loss 
ratios 


Format  not  based 
on  NAIC  model 


Filing  Requirement?  No 


Prior  approval 
required  by  statute 


Miscellaneous 


Must  advertise 
availability  of 
coverage  yearly 


Must  provide  home 
health  care 
benefits,  contains 
consumer's  guide 
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Cite 


STATE  ADOPTIONS  OF  LONG-TEBH  CAKE  REGUUTION  PBCVISIONS 

MARYLAND  MASSACHUSETTS  MICHIGAH 


No  action  to  date 


211  Code  of  Mass 
Regs.  65:01  to 
65:16  (1989) 


No  action  to  date 


MINNESOTA 


No  action  to  date 


Based  on  Model? 


Partially 


Adopted  Model  Law? 


Parts  of  model  act 
Included  in  regula- 
tion 


Standardization  of 
"Guaranteed  Renewable" 
and  "Noncancellable" 


May  not  contain 
provision  less 
than  guaranteed 
renewable 


Provision  for 
Continuation  and 
Conversion 


Contains  continua- 
tion provision 


Prohibits  Post-Claims 
Underwriting 


No  provision 


Replacement  Notices 


Model  language 


Standards  for 
Health  Care 


Must  provide  home 
health  care  benefits 


Inflation  Protection? 


Reserve  Standards  for 
Accelerated  Life 
Products 


No  provision 


Standard  Foritnt  for 
Outline  of  Coverage 


Loss  ratios  of  60X 
for  individual 
policies,  flOX  for 
groins 

Requires  "disclosure 
statement"  not  based 
on  model  format 


60X  individual, 

65X  group  loss  ratio 

in  statute 


Filing  Requirement? 


Yes,  extensive  form 
and  rate  filing 
requirements 


Miscellaneous 


May  not  exclude 
mental  and  nervous 
conditions 
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STATE  AOGPTIONS  OF  LGNG-TESM  CARE  REQUUTION  PROVISIONS 

MISSISSIPPI  MISSOURI   MONTANA  NEBRASKA 

Cite  No  action  to  date         No  action  to  date         No  action  to  date         tit.  210  ch.  A6 

(1989) 

Based  on  Model?  Yes 

Adopted  Model  Law?         No  Yes  Yes  Yes 

StMTdardiiation  of  Model  language 

"Guaranteed  HencMable" 
and  "Noncancellable" 

Provision  for  Hust  provide,  no 

Continuation  and  specifics 
Conversion 

Prohibits  Post-Claims  _..  .       ,      No  provision 

underwriting 

Replacewent  Notices  .    .  Model  language 

Standards  for  Hone  -  provision 

Health  Care  .  " 

Inflation  Protection?  ,  No  provision 

Reserve  Stwidards  for  No  provision 

Accelerated  Life 

Products 

Loss  Ratios  At  least  60X  loss 

-  ratio 

Standard  For«t  for  -  -  „-  ,      No  provision 

Outline  of  Coverage 

Filing  Requireaent?  V» 

Miscellaneous  Amendments  pending 

to  adopt  recent 
changes  to  model 
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STATE  ADGPTIONS  OF  LONG-TERN  CARE  REGUUTICN  PROVISIONS 

NEVADA   NEW  HAMPSHIRE  WEU  JERSEY 


§§  687B.005  to 
687B.415  (1988) 


No  action  to  date 


§§  11.4-34.1  to 
11.4-34.13  (1989) 


Ho  action  to  date 


Based  on  Hodel? 


Adopted  Hodel  Lau7         Model  law  provisions  Yes 
incorporated  into 
regulation 


Standardization  of         Model  language 
"Guaranteed  Renewable" 
and  "Noncancellable" 


Provision  for 
Continuation  and 
Conversion 


Must  provide,  no 
specifics 


Hodel  language 


Prohibits  Post-Claims  No  provision 
Underwriting 


No  provision 


Replacement  Notices        Model  language 


Model  language 


Standards  for  Home  No  provision 
Health  Care 


No  provision 


Inflation  Protection?     No  provision 


No  provision 


Reserve  Standards  for     No  provision 

Accelerated  Life 

Products 


Loss  Ratios 


At  least  60X  loss 
ratio 


Loss  ratios  adopted 
by  reference 


Standard  Format  for  No  provision 
(XJtline  of  Coverage 


Model  format 


Filing  Requirement?  Ho 


Yes,  in  statute 


Miscellaneous 
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STATE  AOGPTIONS  OF  LONG-TEBM  CARE  KEGULATIQN  PROVISIONS 

MEW  YOBIC  NORTH  CAROLIWA  NORTH  DAKOTA   OHIO 

No  action  to  date         Ch.  12  $S  1001  to         S§  A5-06-05-01  to         No  action  to  date 
1015  pending  '  45-06-05-09 

(1988/1989) 


Based  on  Model? 


Adapted  Model  Lan?  No 


Standardization  of 
■Hkjaranteed  Renewable" 
and  "Noncancellable" 


Model  language 


Provision  for 
Continuation  a 
Conversion 


Model  language 


Prohibits  Post-Claiii 
Underwriting 


No  provision 


Replacement  Notices 


Model  language 


Stvidards  for  He 
Health  Care 


No  provision 


Inflation  Protection? 


No  provision 


Reserve  Standards  for 
Accelerated  Life 
Products 


No  provision 


Standard  Fonaat  for 
Outline  of  Coverage 


At  least  60X  loss 
ratios 


Filing  Requlre«ent7 


Yes,  prior  approval  Yes 

requirement  in 
statute 


Yes,  in  statute 


Proposed  amendnents 
reflect  changes  nade 
to  NAIC  nodel 
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STATE  ADOPTIONS  OT  LONG-TERN  CARE  REGULATION  PROVISIONS 

OKLAHOMA   OREGON   PEHNSYLVANIA 


Part  VI  Rule 
36-44A-1  (1989) 


RHODE  ISLAMD 


No  action  to  date         No  action  to  date         Reg.  XLIV  (1989) 


Based  on  Model?  Yes 


Adopted  Model  Law?  Yes 


Standardization  of         Model  language 
"Guaranteed  Renewable" 
and  "Noncancellable" 


Model  language 


Provision  for  No  provision 

Continuation  and 

Conversion 


No  provision 


Prohibits  Post-Claims  No  provision 
Underwriting 


No  provision 


Replacement  Notices        Model  language 


Model  language 


Standards  for  Home  Ho  provision 
Health  Care 


After  1-1-92  no 
policy  may  be  offered 
without  such  benefits 


No  provision 


Inflation  Protection?     No  provision 


No  provision 


Reserve  Standards  for  Model  language  on 
Accelerated  Life  reserve  standards 

Products 


No  provision 


Loss  Ratios 


At  least  60X 
loss  ratio 


No  provision 


Standard  Format  for  Model  format 
Outline  of  Coverage 


No  provision 


Filing  Requirement?  No 


Miscellaneous 
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STATE  ADGPTIONS  OF  LONG-TEKM  CARE  REGULATION  P80VISIGNS 

SOUTH  CABOtlMA  SOUTH  DAKOTA  TENNESSEE 


Reg.  (1989)         §|  20:06:21:01  No  action  to  date 

to  20:06:21:08  (1990) 


§§  3.3801  to 
3.3838  (1990) 


Based  or  Hodel? 


Adopted  Model  Law?  Yes 


Some  of  model  act 
included  in 
regulation 


Standardization  of  Yes 
■Guaranteed  Renewable" 
and  "Noncancellable" 


Statute  requires 
all  policies  to  be 
guaranteed  renewable 


Provision  for 
Continuation  and 
Conversion 


Hodel  language 


Hodel  language 


Prohibits  Post-Clains 
Underwriting 


No  provision 


Mo  prevision 


Replacement  Notices 


References  regula- 
tion controlling 
health  insurance 


No  provision 


Hodel  language 


Standards  for  Home 
Health  Care 


Provides  for  home         No  provision 


No  provision 


Inflation  Protection?     Yes,  optional 
benefit 


Yes 


Reserve  Standards  for     Ho  provision 

Accelerated  Life 

Products 


No  provision 


Reserves  required 
according  to  method 
acceptance  to  Board 


At  least  60X  loss 
ratio 


Individual  policy 
60X,  group  75X 
loss  ratio 


At  least  60X  loss 
ratio 


Standard  Formt  for  Hodel  format 
Outline  of  Coverage 


No  provision 


Hodel  format 


Filing  Requirement?  Yes 


Miscellaneous 


Adopted  HB  5084 
which  suspends 
enforcement  inti  I 
June  30.  1991 


Contains  readability 
standards 
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Cite 


STATE  ADOPTIONS  OF  LONG-TERN  CARE  REGULATION  PROVISIONS 

UTAH    VERHOWT  VIRGINIA 


Ho  action  to  date 


.Regulation  90-1 
pending 


No  action  to  date 


§§  284-54-010  to 
284-54-900  (1989) 


Based  on  Model? 


Adopted  Model  Law? 


Standardization  of 
"Guaranteed  Renewable" 
and  "Noncancellable" 


All  policies  are 
guaranteed  renewable 


Provision  for 
Continuation  and 
Conversion 


No  provision 


Prohibits  Post-Claims 
Underwriting 


No  provision 


Replacement  Notices 


Use  notice  for 
accident  and  siclc- 
ness  insurance 


Standards  for  Home 
Health  Care 


No  provision 


Inflation  Protection? 


Reserve  Standards  for 
Accelerated  Life 
Products 


Required  by  statute 


No  provision 
No  provision 


Loss  Ratios 


Standard  Format  for 
Outline  of  Coverage 


Required  to  meet  Loss  ratios; 

standards  for  reference  chapter 

accident  and  siclcness  of  regulations,  at 
insurance  least  60X  for 

individual  policies, 
group  ratio  varies 
by  size 

Disclosure  form,  not 
based  on  NAIC  format 


Filing  Requirement? 


Prior  approval  re- 
quirement in  general 
disability  statutes 


Miscellaneous 


List  of  unfair  or 
deceptive  acts;  no 
exclusions  for 
mental  or  nervous 
condition  permitted 


i 
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STATE  ADOPTIONS  OF  LONG-TERM  CARE  REGULATION  PROVISIONS 

WEST  VIRGINIA  UlSCOHSIM   WYOHING 


No  action  to  date  §  INS.  3.4«  (1987)        Regulation  pending 


Based  on  Model? 


15  -  Based  on  model 
8  -  Other 


Adopted  Hodel  Law?  Yes 


Standardization  of 
"Guaranteed  Renewable" 
and  "Noncancellable" 


No  provision 


20  -  Guaranteed 

Renewable  Defined 


Provision  for 
Continuation  and 
Convers I  on 


No  provision 


15  -  Continuation  and 
Conversion 
Provision 


Prohibits  Post-Clai 
Underwriting 


Ho  provision 


Replacement  Notices 


No  provision 


20  -  Replacement 

Notices  Included 


Standards  for  Home 
Health  Care 


No  provision 


7  -  Home  Health  Care 
Standards 


Inflation  Protection? 


No  provision 


7  •  Requires  Infla- 
tion Protection 


Reserve  Standards  for 
Accelerated  Life 
Products 


No  provision 


4  -  Reserve  Standards 


At  least  55X  for 
individual  policies 
and  75X  for  grotps 


13  -  60X  Loss  Ratio 
10  -  Other  Specified 
Ratio 


Standard  Format  for 
Outline  of  Coverage 


Filing  Requirement? 


Prescribe  format  not 
based  on  NAIC  model 


Out  of  state  No 
policies  must  be 
f i led  for  informa- 
tion 


9  -  Hodel  Format  for 

Outline  of 

Coverage 
4  -  Other  Format 

Specified 

16  -  Filing  Requirement 


Miscel laneous 


Amencinents  pending 
contain  most  of 
recent  model  changes 


■odserv\extra\12Jun90 
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Mr.  Wyden.  Mr.  Pomeroy,  thank  you,  and  that  is  very  helpful,  , 
and  we  will  have  some  questions  in  a  moment.  ^ 
Let's  move  to  you,  Dr.  Firman,  if  we  could.  \ 

TESTIMONY  OF  JAMES  P.  FIRMAN  |j 

Mr.  Firman.  Mr  Chairman,  members  of  the  committee,  thank 
you  very  much  for  the  opportunity  to  talk  to  you  today,  and,  repre-  < 
senting  the  United  Seniors  Health  Cooperative,  based  on  some  of  » 
the  things  we  have  seen  earlier  I  feel  compelled  to  say  that  United  ,' 
Seniors  is  a  real  nonprofit  consumer  organization  with  12,000  mem-  ; 
bers  in  the  local  area.  ^ 

Mr.  Wyden.  You  are  a  nonbogus  director. 

Mr.  Firman.  Right.  ^ 

We  are  not  affiliated  with  any  insurance  companies,  we  do  not 
sell  any  insurance  products,  nor  do  we  take  any  money  from  insur-  ^ 
ance  companies.  J 

However,  we  are  very  heavily  involved  directly  in  counseling  | 
older  people  who  come  to  us  each  year  asking  us  about  insurance  '  ' 
issues.  We  counsel  more  than  2,500  each  year  on  insurance  mat-  ' 
ters.  Approximately  900  in  the  last  year  were  specifically  on  long-  I'  j 
term  care  insurance  questions.  So  my  testimony  is  practical,  I  , 
hope,  and  experientially  based.  We  have  also  conducted  some  re-  ' 
search  projects  on  long-term  care  insurance  which  we  would  like  to  \  | 
share  with  you  today.  ^ 

Mr.  Wyden.  Dr.  Firman,  we  are  going  to  ask  that  the  study  be  |  j 
included,  without  objection,  into  the  record  at  the  conclusion  of  ||  j 
your  prepared  statement.  ^ 

Mr.  Firman.  The  study,  good.  Thank  you.  ^ 

There  are  three  things  I  want  to  discuss  from  our  perspective: 
The  nature  and  extent  of  abuses  are  major  concerns  that  we  have  ^ 
with  products;  what  I  view  as  the  current  and  potential  role  of  reg-  j 
ulation;  and  some  recommendations  for  Congressional  action.  ^ 

Our  concerns  in  the  area  of  abuse  are  twofold.  One  relates  to  ^ 
what  we  have  heard  about  in  the  first  panel,  the  persistent  and  }, 
troubling  evidence  of  illegal  sales,  unscrupulous  agents,  fraudulent 
tactics,  high  pressure  sales  programs,  but,  more  importantly,  I 
want  to  stress  that  there  are  a  variety  of  what  I  consider  to  be  po-  ^ 
tentially  more  significant  and  prevalent  problems  for  consumers  in-  }j 
volving  the  legal  sale  of  products  even  by  the  best  companies.  ^ 

In  fact,  I  am  going  to  skip  over  most  of  the  questions  of  the  ille-  |  ^ 
gal  activities  because  I  think  they  have  been  addressed,  I  would  be  j| 
happy  to  answer  any  questions,  but  let  me  just  sum  by  saying  they  i  p 
are  real,  we  do  see  them,  it  is  difficult  to  quantify  them,  but  our  ; 
own  experience  is  that  the  rates  of  prevalence  are  very  similar  to 
what  they  are  in  the  Medigap  industry.  We  have  a  number  of  un-  ^ 
scrupulous  people,  and  actions  need  to  be  taken.  j  f. 

In  response  to  your  question,  Mr.  Cooper,  we  do  have  some  other 
examples  of  agent  training  materials  which,  in  fact,  I  think  are 
probably  more  reprehensible  than  what  we  have  seen,  and  I  would 
be  happy  to  provide  at  least  one  of  those  to  the  committee. 

Mr.  Wyden.  We  would  appreciate  having  that.  5[ 

Mr.  Firman.  However,  I  would  like  to  stress  that,  as  much  as  we  j 
need  to  do  work  on  the  area  of  illegal  abuses,  I  want  to  stress  today   [  [f 
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that  if  this  committee  focuses  exclusively  or  even  primarily  on  ille- 
gal activities  I  think  you  will  be  barking  up  the  wrong  tree.  We 
have  far  greater  concern  for  consumers  related  to  the  sale  of  per- 
fectly legal  products  being  sold  by  many  reputable  companies. 

For  example,  one  such  concern  relates  to  the  prior  hospitaliza- 
tion and  prior  skilled  care  requirements.  In  September  1988,  our 
organization  released  a  study  showing  these  restrictions  put  con- 
sumers at  very  serious  risk  of  not  being  able  to  collect  benefits;  54 
percent  of  nursing  home  residents  would  not  meet  the  prior  hospi- 
talization requirement;  45  percent  do  not  meet  the  prior  skilled 
care  requirement. 

To  their  credit,  the  NAIC  did  move  quickly  to  amend  its  model 
legislation.  To  the  credit  of  many  of  the  larger  companies,  they  also 
stopped  selling  these  products  with  these  onerous  restrictions.  How- 
ever, shockingly  to  us,  the  latest  available  information  indicates 
that  28  States  still  allow  companies  to  sell  plans  with  prior  hospi- 
talization. So  even  though  the  evidence  is  clear  and  the  NAIC  has 
acted  in  a  majority  of  the  States,  it  is  still  legal  to  sell  these  plans. 

We  are  also  very  concerned  that  most  consumers  who  bought 
policies  prior  to  1989  may  have  plans  that  still  have  these  prior 
hospitalization  requirements  in  effect.  Several  of  our  members  who 
hold  policies  have  found  it  very  difficult  to  upgrade  their  policies  to 
eliminate  restrictions.  Others  have  been  told  that  they  first  have  to 
cancel  their  original  policy,  then  buy  a  newer  one  at  higher  rates, 
which  not  only  reflect  the  better  coverage  but  also  the  fact  that 
they  are  now  older  and  are  entering  a  new  risk  cohort.  We  think 
this  is  unfair,  and  I  think  it  is  important  for  this  committee  to  real- 
ize that,  even  though  the  laws  have  changed,  the  problem  may  per- 
sist for  many  current  policyholders. 

Another  major  concern  we  have  is  that  most  long-term  care  in- 
surance policies  still  contain  a  mine  field  of  potential  booby  traps 
for  consumers.  Because  insurance  companies  were  legitimately  con- 
cerned about  the  long-term  profitability  of  their  products,  virtually 
all  the  policies  include  what  we  consider  to  be  vague  and  one-sided 
language  that  has  significant  potential  risk  for  consumers. 

For  example,  prior  institutionalization  requirements  are  being 
replaced  primarily  by  vague  medical  necessity  clauses.  To  qualify 
for  nursing  home  coverage,  most  plans  now  require  that  the  care 
be  medically  necessary.  However,  this  clause  is  almost  never  de- 
:  fined,  and  in  most  cases  it  is  som.eone  hired  by  the  company  who 
I  will  make  the  determination.  We  are  very  concerned  that  these 
^  clauses  give  companies  far  too  much  discretion  over  if  and  when  to 
pay  benefits  and  put  consumers  at  a  decided  disadvantage  should 
they  need  benefits. 

Many  companies  undoubtedly  will  pay,  but  others  will  not,  and 
we  believe  that  the  essential  nature  of  this  contractual  benefit  is 
far  too  tenuous.  A  smaller  number  of  companies  are,  instead,  rely- 
•  ing  on  deficiencies  in  activities  of  daily  living  as  a  trigger  to  qualify 
■  for  benefits.  Many  of  the  same  concerns  apply  here.  Who  makes 
j  the  determination?  What  happens  if  there  are  disagreements? 
ij  In  addition,  we  are  seeing  wide  variations  in  the  use  of  the  ADL 
I]  standards.  For  example,  some  companies  that  say  a  person  must  be 
!  dependent  in  ADL's,  and  others  require  total  dependency  on  ADL. 
L  If  a  person  needs  help  in  eating  but  can  feed  themselves  partially, 
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would  they  qualify  for  this  benefit?  This  is  not  clear.  These  issues 
are  not  addressed  by  regulations,  nor  in  the  marketing  literature, 
nor  in  most  cases  by  the  actual  policy  specimens.  Again,  this  pur- 
poseful vagueness  may  make  sense  from  the  point  of  view  of  insur-  j 
ers  who  need  to  hedge  their  bets,  but  we  find  it  very  troubling  for  ^ 
consumers. 

Another  area  of  considerable  concern  relates  to  what  we  consider 
to  be  very  misleading  terms  such  as  ''level  premiums"  and  ''guar- 
anteed renewable."  The  average  consumer  interprets  these  phrases 
to  mean  that  their  premium  costs  will  remain  the  same  over  time 
and  that  they  will  be  able  to  continue  to  renew  their  policies  for  as 
long  as  they  choose,  and,  of  course,  we  know  this  is  not  the  case. 
Insurers  can  raise  their  rates  at  any  time  as  long  as  they  do  it  for  s 
all  persons  in  a  particular  category,  and  the  policy  is  only  renew- 
able when  the  consumer  is  able  to  afford  the  price  increases. 

Perhaps  an  extreme  example  of  this  problem  is  found  in  a  letter 
I  received  from  a  man  in  Illinois  who  had  been  paying  about  $1,000  ^ 
a  year  on  a  nursing  home  policy  that  he  had  held  for  10  years. 
However,  just  about  the  time  he  needed  to  enter  the  nursing  home  i 
he  received  a  notice  saying  the  company  had  been  sold  to  another 
one  and  that  his  new  rates  were  going  to  be  $11,000  a  year,  Unable  ! 
to  meet  these  level  premiums  that  were  guaranteed  renewable,  he  i 
was  forced  to  drop  the  policy.  Further  investigation  showed  that 
neither  the  attorney  general's  office  nor  the  State  Insurance  Com- 
mission could  do  anything  about  it. 

Another  concern  that  we  have  relates  to  home  care  provisions. 
What  we  are  experiencing  is  that  more  and  more  older  people  are  \ 
coming  to  us  and  seeking  to  buy  policies  not  to  protect  their  assets  \ 
but  because  they  want  to  stay  out  of  a  nursing  home.  So  we  con- 
ducted a  study — and  I  want  to  share  the  major  findings  today — 
looking  at  the  extent  to  which  people  who  have  chronic  long-term  j 
care  needs  are  likely  to  receive  benefits. 

We  completed  the  analysis  of  the  home  care  coverage  offered  by  | 
the  nine  largest  insurance  companies  selling  long-term  care  poll-  I 
cies  to  individuals.  The  companies  studied  were  AARP/Prudential,  I 
Aetna,  American  Express,  Bankers  Life,  CNA,  John  Hancock, 
Mutual  of  Omaha,  Travelers,  and  Transport  Life.  For  each  policy, 
we  looked  at  the  interaction  of  key  areas:  the  eligibility  require- 
ments for  receiving  home  care,  the  levels  and  types  of  home  care 
provided,  and  the  duration  of  benefits  provided.  Our  major  findings 
were  as  follows. 

First  of  all,  most  major  private,  long-term  care  policies  do  not 
provide  sufficient  coverage  to  meet  the  likely  needs  of  older  per- 
sons requiring  long-term  care  at  home.  All  policies  studied  except  \ 
one  showed  deficiencies  in  at  least  one  of  the  three  areas  reviewed. 

Eight  of  the  policies  were  found  to  be  deficient  because  of  eligibil- 
ity requirements.  The  policies  either  required  a  prior  stay  in  a 
nursing  home  or  contained  vague  language  requiring  that  the  ' 
home  care  be  medically  necessary  or  in  lieu  of  nursing  home  care. 
Only  one  policy  covered  home  care  strictly  based  on  the  inability  to 
perform  two  activities  of  daily  living. 

The  second  finding:  the  major  need  for  people  who  need  long- 
term  care  is  help  with  personal  assistance,  but  only  four  of  the 
nine  policies  provided  adequate  coverage  for  custodial  care  by  pro- 
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viding  or  specifjdng  coverage  for  health  aid,  personal  care,  and 
adult  aides.  Two  policies  that  covered  health  aid  and  adult  care 
without  specifying  coverage  for  personal  assistance  leave  consider- 
able doubt  that  this  level  of  care  would  be  covered. 

Finally,  the  data  suggest  that  people  with  long-term  chronic  dis- 
abilities require  an  average  of  four  and  a  half  visits  per  week  of 
home  care  for  between  five  and  10  years.  Only  two  of  the  policies 
covered  provide  care  for  a  sufficient  duration  to  meet  the  likely 
needs  of  people. 

As  I  mentioned,  only  one  of  the  nine  policies  studied  was  suffi- 
cient in  all  three  areas  to  lead  us  to  conclude  that  a  person  who 
bought  it  would  be  likely  to  receive  adequate  coverage  if  they 
needed  long-term  care  at  home.  Unfortunately,  it  is  worth  noting 
that  the  one  policy  we  found  to  be  sufficient  in  these  three  areas  is 
probably  prohibitively  expensive  for  a  vast  majority  of  older  per- 
sons. Even  with  a  100-day  deductible  clause,  it  costs  $3,790  per  year 
for  65-year-olds  and  $6,544  a  year  for  75-year-olds. 

I  would  also  like  to  make  a  comment  in  the  area  of  legal  activi- 
ties, the  whole  question  of  groups  and  group  sales  of  insurance. 
NACA  may  be  an  extreme  case,  but  it  is  important  to  note  that 
there  are  many,  many,  and  far  too  many,  in  my  view,  nonprofit  or- 
ganizations that  are  selling  long-term  care  insurance,  and  I  believe 
that  this  presents  an  inherent  conflict  of  interest  because  most 
people  assume  that  the  organization  is  doing,  in  effect,  what  NACA 
claimed  to  do,  that  they  did  an  independent  analysis  and  decided 
that  this  was  the  best  plan.  In  fact,  these  organizations  are  receiv- 
ing substantial  revenues  in  the  sale  of  these  products,  and  I  think 
that  it  implies  to  me  that  any  regulation  must  surely  look  at  group 
plans,  because  otherwise  we  are  missing  a  big  part  of  the  action. 

I  have  also  been  asked  to  comment  on  the  question  of  the  current 
regulatory  framework  and  how  well  it  is  working.  I  would  like  to 
begin  by  noting  that  I  think  the  NAIC  and  its  current  president, 
Mr.  Pomeroy,  have  been  more  responsive  to  consumers'  concerns 
than  at  any  other  time  in  the  history  of  the  organization.  They 
have  demonstrated  a  willingness  to  listen  to  consumer  organiza- 
tions and,  in  several  instances,  have  taken  specific  action  based  on 
our  recommendations  and  those  of  other  groups. 

Nevertheless,  we  have  three  major  concerns.  One,  the  current 
voluntary  nature  of  the  regulatory  framework  produces  uneven, 
unsatisfactory  results  for  consumers  in  many  States;  two,  it  is  not 
enough  just  to  make  the  current  NAIC  standards  mandatory,  they 
must  be  strengthened  considerably;  and,  three,  there  are  signifi- 
cant limits  to  what  even  the  best  regulations  can  do  to  protect  con- 
sumers. 

For  example,  as  I  noted,  the  NAIC  did  amend  its  model  act  to 
ban  the  sale  of  prior  hospitalization  plans,  but  at  least  in  28  or  29 
States  they  are  still  being  sold.  In  addition,  the  most  recent  model 
regulations  passed  in  December  1989  do  not  address  the  needs  of 
previous  policyholders  with  prior  hospitalization  requirements  nor 
j  did  they  address  the  issues  related  to  the  substitute  gate-keeping 
mechanisms  of  medical  necessity  or  ADL  requirement. 

Home  care  is  another  example.  Within  the  past  18  months,  the 
NAIC  first  amended  the  model  act  to  require  that  companies  offer 
at  least  some  home  care,  and  more  recently,  in  December  of  1989, 
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strengthened  these  requirements  to  prevent  the  problem  of  illusory 
benefits.  However,  we  find  that  five  of  the  eight  plans  that  we  stud- 
ied and  found  inadequate  will  still  qualify  to  meet  these  new  stand- 
ards even  if  and  when  they  are  enacted  by  the  States. 

Another  area  where  we  have  great  concern  is  the  whole  problem 
related  to  regulating  loss  ratios.  The  committee  is  very  familiar 
with  the  problems  relating  to  loss  ratios  in  Medigap,  hospital  in- 
demnity, and  dread  disease  policies,  and,  as  far  as  we  can  see,  the 
problems  involved  in  long-term  care  will  be  much  greater.  Compa- 
nies will  not  have  significant  pay-out  experiences  for  10  to  15  years 
and  a  full  cohort — and  experience  with  a  full  cohort  for  perhaps  20 
to  30  years.  Uncertainties  related  to  claims  experience,  cost,  and 
future  liabilities  will  undoubtedly  persist  well  into  the  next  centu- 
ry. For  these  reasons,  we  are  very  skeptical  about  the  potential  for 
using  expected  or  actual  loss  ratios  for  protecting  consumers  or  for 
controlling  future  premium  increases. 

It  is  important  to  note  that,  even  with  the  best  possible  regula- 
tions and  vigorous  enforcement,  consumers  are  still  going  to  have  a 
very  difficult  time  making  informed  decisions  about  long-term  care 
insurance.  These  decisions  are  much  more  complex  than  in  the  Me- 
digap area.  When  it  comes  to  Medigap,  most  consumers  are  con- 
cerned with  whether  they  need  a  basic  policy  or  more  comprehen- 
sive policy  and  how  to  make  comparisons  among  competing  plans. 
It  is  much  more  complex  when  we  get  to  long-term  care  insurance. 
Considerations  include:  Should  I  buy  any  long-term  care  policy? 
What  is  my  purpose  in  seeking  a  plan?  Is  it  asset  protection?  Is  it 
to  pass  on  things  to  my  heirs?  Is  it  to  avoid  Medicaid?  Is  it  to  stay 
out  of  a  nursing  home?  Each  of  these  have  different  implications. 

The  next  question  is:  What  options  are  available  to  me  for  fi- 
nancing long-term  care?  What  kind  of  coverage  do  I  need?  How  do 
leading  plans  compare  in  terms  of  benefits,  costs,  and  restrictions? 
And,  if  I  should  buy  a  plan,  which  one  best  meets  my  particular 
needs? 

This  decision-making  process  is  made  even  more  difficult  because 
of  the  lack  of  standardization  of  language,  widely  varying  benefits 
and  restrictions,  as  well  as  the  inherent  uncertainties  of  the  prod- 
ucts. 

Let  me  be  clear.  I  am  in  favor  of  better  and  more  comprehensive 
regulations  to  protect  consumers,  but  I  am  also  an  advocate  for  a 
realistic  view  about  what  regulations  can  accomplish.  Nevertheless, 
I  have  three  primary  recommendations  today.  I  think  the  Congress 
should  move  to  significantly  strengthen  the  regulatory  framework 
for  private  long-term  care  insurance.  We  need  a  greater  Federal 
role  in  the  regulation  of  policies.  For  too  many  consumers,  the  cur- 
rent framework  simply  doesn't  work.  At  a  minimum.  States  should 
be  required  to  adopt  standards  for  regulation,  as  determined  by  the 
NAIC.  States  that  don't  adhere  to  national  minimum  standards  es- 
tablished by  the  NAIC  should  be  subject  to  direct  Federal  regula- 
tion. 

I  also  urge  that  the  specific  content  of  legislation  governing  long- 
term  care  insurance  build  upon  the  emerging  set  of  1990  amend- 
ments to  the  current  Baucus  amendment  for  Medigap  policies.  It 
appears  that  in  1990  or  soon  thereafter  the  Congress  will  make  se- 
rious headway  on  a  number  of  issues  that  have  plagued  the  Medi- 
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gap  industry  for  many  years.  These  include  closing  loopholes  in 
agent  abuses,  addressing  level  commission  structures,  standardiz- 
ing and  simplifying  policies,  and  increased  regulation  of  the  so- 
called  group  policies.  I  believe  that  Federal  Government  legislation 
should  build  upon  this  and  not  start  from  scratch. 

Finally,  the  two  last  points  is  that  I  think  that  it  is  essential  that 
we  take  actions  to  ensure  that  consumers  can  gain  access  to  the 
information  they  need  to  make  informed  decisions  about  long-term 
care  insurance.  As  part  of  the  expected  package  of  Medigap  re- 
forms. Congress  appears  likely  to  support  funding  to  States  to  pro- 
vide health  insurance  counseling  programs  to  seniors.  However, 
the  primary  focus  of  the  programs  appears  to  be  on  Medicare  and 
Medigap  counseling.  As  I  mentioned,  counseling  on  long-term  care 
insurance  is  much  more  complex  but  is  currently  an  afterthought, 
it  seems,  to  the  current  bill.  The  current  proposed  funding  level  of 
$15  million  nationally  should  be  increased  substantially  if  we  are 
going  to  realistically  expect  the  State  programs  to  adequately  ad- 
dress long-term  care  insurance  as  well. 

Third,  I  would  urge  the  committee  to  look  seriously  at  what  the 
recommendations  of  the  Pepper  Commission  are.  Based  on  our  own 
analyses  of  the  private  long-term  care  insurance  market,  we  be- 
lieve that  the  commission's  plan  outlines  a  realistic  and  appropri- 
ate role  for  private  insurance.  This  is  based  on  the  following  two 
major  considerations.  First  of  all,  private  long-term  care  insurance 
is  far,  far  away  from  being  able  to  provide  comprehensive  home 
care  that  will  provide  adequate  coverage  that  is  affordable  for  most 
Americans.  Second,  we  do  believe  that  private  insurance  can  pro- 
vide reasonable  asset  protection  from  risk  of  long  nursing  home 
stays  for  people  who  have  substantial  assets  to  protect;  that  is,  as- 
suming that  the  regulatory  environment  improves  and  there  is 
some  up-front  protection  from  a  public  program. 

Mr.  Wyden.  Doctor,  if  you  could  perhaps  just  summarize. 

Mr.  Firman.  Thank  you  for  the  opportunity  to  present  my  views. 

[Testimony  resumes  on  p.  123.] 

[The  prepared  statement  of  Mr.  Firman  and  study  referred  to 
follow:] 
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Congressman  Dingell  and  members  of  the  Subcommittee  on 
Oversight  and  Investigations  of  the  Committee  on  Energy  and 
Commerce,  my  name  is  James  P.  Firman  and  I  am  pleased  to  be  here 
today  representing  the  United  Seniors  Health  Cooperative. 

United  Seniors  Health  Cooperative  is  a  private  non-profit 
organization  serving  12,000  older  members  in  the  greater 
Washington  D.C.  area.  We  help  older  persons  to  remain  healthy 
independent  and  financially  secure  by  providing  them  with 
information  and  assistance  to  make  informed  choices.  We  are  not 
affiliated  with  any  insurance  companies  and  we  do  not  sell  or 
profit  from  the  sale  of  any  insurance  products. 

Our  trained  staff  and  volunteer  members  counsel  more  than 
2,500  seniors  each  year  on  health  insurance  matters, 
approximately  900  of  whom  are  specifically  seeking  help  related 
to  long  term  care  insurance.  United  Seniors  also  publishes  a 
bi-monthly  newsletter  and  a  consumers  guide  to  financing  long 
term  care  that  have  a  national  audience.  We  have  also  conducted 
a  series  of  research  projects  related  to  private  long  term  care 
insurance . 

In  my  testimony  today,  I  will  cover  three  major  areas:  1) 
the  nature  and  extent  of  abuses  and  other  major  consumer  concerns 
involving  the  sale  of  long  term  care  insurance,  2)  the  current 
and  potential  role  of  regulation  in  addressing  these  problems; 
and  3)   my  recommendations  for  Congressional  actions. 

I .  Consumer  concerns  about  the  evolving  market  for  private  long 
term  care  insurance 

Based  on  our  experiences  in  analyzing  long  term  care 
insurance  policies  and  in  counseling  consumers,  we  see  two  major 
areas  of  concern: 

1.  There  is  persistent  and  troubling  evidence  of  illegal 
practices  involving  unscrupulous  agents,  fraudulent  sales 
practices,   and  high  pressure  sales  tactics. 

2.  More  importantly,  there  are  a  variety  of  potentially 
more  significant  and  prevalent  problems  for  consumers  involving 
legal  sales  of  products  offered  by  even  the  best  companies. 

Recent  news  media  reports  (such  as  the  expose  on  NBC  Nightly 
news  in  which  agents  were  caught  "red-handed")  and  a  Families  USA 
study  of  nursing  home  residents  who  were  unable  to  collect  on 
their  policies,  provide  evidence  of  the  fact  that  problems 
persist  in  the  areas  of  unscrupulous  agents,  fraudulent  sales 
practices,   and  unfair  post-claims  underwriting  practices. 

It  is  difficult  to  determine  the  precise  prevalence  of  these 
abuses  because  no  good  data  exists  other  than  anecdotal 
information.  Our  own  experiences  with  counseling  older  adults 
lead  us  to  conclude  that  the  prevalence  of  unscrupulous  agents 
and     illegal     sales  tactics  is  about  the  same  as  in     the  Medigap 
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market.  However  because  long  term  care  policies  typically  cost 
three  to  five  times  as  much  as  a  Medigap  policy  and  because  these 
are  long-term  investments,  the  stakes  are  greater  for  all 
concerned. 

However,  I  would  like  to  stress  that  if  this  Committee 
focuses  exclusively  or  even  primarily  on  illegal  activities,  it 
will  be  barking  up  the  wrong  tree.  We  have  far  greater  concerns 
for  consumers  related  to  the  sale  -of  perfectly  legal  products 
being  sold  by  many  companies. 

For  example,  one  such  concern  relates  to  prior 
hospitalization  and  prior  skilled  care  requirements.  In 
September  1988,  our  organization  released  a  study  showing  that 
these  restrictions  put  consumers  at  very  serious  risk  of  not 
being  able  to  collect  benefits  if  they  enter  a  nursing  home.  To 
its  credit,  the  NAIC  moved  quickly  to  amend  its  model  legislation 
to  ban  the  sale  of  such  plans.  Many  of  the  larger  companies  also 
stopped  selling  plans  with  these  onerous  restrictions.  However , 
the  latest  available  information  indicates  that  28  states  still 
allow  companies  to  sell  plans  with  prior  hospitalization 
requirements . 

We  are  also  very  concerned  that  most  consumers  who  bought 
policies  prior  to  1989  may  still  have  plans  that  require  prior 
hospitalization  or  prior  skilled  care.  Several  of  our  members 
have  found  it  very  difficult  to  upgrade  their  policies  to 
eliminate  this  restriction.  Others  have  been  told  that  they 
first  have  to  cancel  their  current  policy  and  then  buy  a  new  one 
at  higher  rates  which  reflect  not  only  the  better  coverage  but 
their  current  age. 

Another  major  concern  is  that  most  long  term  care  insurance 
policies  still  contain  a  minefield  of  potential  booby-traps  for 
consumers . 

Because  insurance  companies  are  concerned  about  the  long-term 
profitability  of  their  products,  virtually  all  policies  include 
vague  and  one-sided  language  that  have  significant  potential 
risks  for  consumers. 

For  example,  prior-institutionalization  requirements  are 
being  replaced  primarily  by  vague  "medical  necessity  clauses" . 

To  qualify  for  nursing  home  coverage,  most  plans  now 
require  that  the  care  be  "medically  necessary".  However,  this 
clause  is  almost  never  defined,  and,  in  most  cases,  it  is  someone 
hired  by  the  company  who  will  make  the  determination.  We  are 
very  concerned  that  these  clauses  give  the  companies  far  too  much 
discretion  over  if  and  when  to  pay  benefits  and  put  consumers  at 
a  decided  disadvantage  should  they  need  nursing  home  benefits. 
Although  many  companies  may  in  fact  pay  off,  others  will  not  and 
we  believe  that  the  essential  nature  of  the  contractual  benefit 
is  far  too  tenuous. 
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A  smaller  number  of  companies  are  instead  relying  on 
deficiencies  in  activities  of  daily  living  as  a  trigger  for 
benefits.  Many  of  the  same  concerns  apply  here:  Who  makes  the 
determination?  What  happens  if  there  are  disagreements?  In 
addition,  there  are  clearly  wide  variations  in  use  of  the  ADL- 
standards.  For  example  some  com.panies  say  that  a  person  must  be 
dependent  in  ADL ' s  and  others  require  total  dependency  in  ADL's. 
If  a  person  needs  help  in  eating,  but  can  feed  themselves 
partially,  would  they  meet  a  total  dependency  criterion?  These 
issues  are  not  addressed  by  current  regulations,  nor  in  the 
marketing  literature,  nor  (in  most  cases)  in  the  actual  policy 
specimens  themselves.  Again,  this  purposeful  vagueness  may  make 
sense  from  the  insurers  point  of  view,  we  find  it  very  troubling 
for  consumers . 

Another  area  of  considerable  concern  relates  to  what  we 
consider  to  be  misleading  terms  such  as  "level  premiums"  and 
"guaranteed  renewable . 

The  average  consumer  interprets  these  phrases  to  mean  that 
their  premium  costs  will  remain  the  same  over  time  and  that  they 
will  be  able  to  continue  to  renew  their  policies  for  as  long  as 
they  choose.  Of  course,  we  know  that  this  is  not  the  case. 
Insurers  can  raise  their  rates  at  any  time  as  long  as  they  do  it 
for  all  persons  in  a  particular  category  and  that  the  policy  is 
only  renewable  if  the  consumer  is  able  to  afford  the  price 
increases . 

Perhaps  an  extreme  example  of  this  problem  is  found  in  a 
letter  I  received  from  a  man  in  Illinois  who  had  been  paying 
approximately  $1,000  per  year  for  a  nursing  home  policy  that  he 
had  held  for  ten  years.  However,  just  about  the  time  that  he 
needed  to  enter  a  nursing  home,  he  received  a  notice  saying  that 
the  company  had  been  sold  to  another  company  and  that  his  new 
rates  were  $11,000  per  year.  Unable  to  meet  these  "level 
premiums"  that  were  "guaranteed  renewable"  he  was  forced  to  drop 
the  policy.  Further  investigations  showed  that  neither  the 
Attorney's  General  office  nor  the  state  insurance  commission 
could  do  anything  about  it. 

Another  concern  is  that  the  home  care  coverage  in  most  major 
plans  is  grossly  inadequate  to  meet  the  likely  needs  of  people 
requiring  long  term  care  at  home . 

As  I  indicated  already,  despite  concerns  about  vague 
language,  we  have  seen  substantial  improvements  in  the  quality  of 
nursing  home  benefits  being  offered  by  most  of  the  major 
companies.  However,  I  would  like  to  share  with  you  today  some 
considerably  less  encouraging  findings  related  to  the  quality  of 
home  care  coverage. 

United  Seniors  Health  Cooperative  recently  completed  an 
analysis  of  the  home  care  coverage  offered  by  the  nine  largest 
insurance  companies  selling  long  term  care  insurance  to 
individuals.     The  companies  studied  were  AARP/Prudential ,  Aetna, 
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American  Express,  Bankers  Life,  CNA,  John  Hancock,  Mutual  of 
Omaha,  Travelers,  and  Transport  Life.  For  each  policy  we  looked 
at  the  interaction  of  three  key  areas:  1)  the  eligibility 
requirements  for  receiving  home  care  benefits;  2)  the  levels  and 
types  of  home  care  covered;  and  3) the  duration  of  the  benefits 
provided.  A  full  copy  of  this  study  is  submitted  for  the  record. 
Our  major  findings  were  as  follows: 

1.  Most  major  private  long  term  care  policies  do  NOT 
provide  sufficient  coverage  to  meet  the  likely  needs  of  older 
persons  requiring  long  term  care  at  home.  All  policies  studied, 
except  one,  showed  deficiencies  in  at  least  one  of  the  three 
areas  reviewed. 

2.  Eight  policies  were  considered  deficient  because  of  the 
eligibility  requirements.  The  policies  either  required  a  prior 
stay  in  a  nursing  home  or  contained  vague  language  requiring  that 
the  home  care  be  medically  necessary  or  in  lieu  of  nursing  home 
care.  Only  one  policy  covered  home  care  strictly  based  on  the 
inability  to  perform  two  activities  of  daily  living. 

3.  Only  four  of  the  nine  policies  provided  adequate 
coverage  for  custodial  care  by  specifying  coverage  for  health 
aides,  personal  care  and  adult  day  care.  The  two  policies  that 
covered  health  aides  and  adult  day  care  without  specifying 
coverage  for  personal  assistance  leave  doubt  that  this  level  of 
care  would  be  covered. 

4.  People  with  long  term  chronic  disabilities  require  an 
average  of  4.5  visits  per  week  of  home  care  for  between  five  and 
ten  years.  Only  two  policies  offered  coverage  for  home  care  of 
sufficient  duration  to  meet  the  likely  needs  of  people  with  long- 
term  disabilities. 

5.  Of  the  nine  policies  studied,  only  one  policy  was 
sufficient  in  all  three  areas  of  review  to  lead  us  to  conclude 
that  it  would  likely  provide  adequate  coverage  for  most  persons 
buying  the  policy. 

It  is  worth  noting  that  the  one  policy  that  we  found  to  be 
sufficient  in  terms  of  eligibility  requirements,  types  of  care 
covered  and  duration  of  benefits  is  probably  prohibitively 
expensive  for  a  vast  majority  of  older  persons.  Even  with  a  100 
day  deductible  clause,  it  costs  $3,790  per  year  for  a  65-year  old 
and  $6,544  for  a  75-year  old  individual. 

II.  A  consumer  perspective  on  the  current  and  potential  impact 
of  state  regulations  of  private  long  term  care  insurance 

I  have  also  been  asked  to  comment  on  the  question  of  how 
well  the  current  regulatory  framework  is  working  and  what  can  be 
done  to  improve  it. 

I  would  like  to  begin  by  noting  that  I  think  that  the  NAIC 
under     its     current  President,  Mr.  Earl  Pomeroy,     has     been  more 
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responsive  to  consumer  concerns  than  at  any  other  other  time  in 
the  history  of  the  organization.  The  NAIC  has  demonstrated  that 
it  is  willing  to  listen  to  consumer  organizations  and  in  several 
instances  has  taken  specific  actions  based  on  our  recommendations 
and  those  of  other  consumer  groups. 

Nevertheless,  we  have  three  major  concerns: 

1.  The  current  voluntary  nature  of  the  regulatory  framework 
produces  uneven  and  unsatisfactory  results  for  consumers  in  many 
states . 

2.  It  is  not  enough  just  to  make  the  current  NAIC  standards 
mandatory,   they  must  also  be  strengthened  considerably. 

3.  There  are  significant  limits  to  what  even  the  best 
regulations  can  do  to  protect  consumers. 

For  example,  the  NAIC  was  quite  responsive  to  the  findings 
that  requirements  of  prior  hospitalization  and  prior  skilled 
nursing  home  care  put  consumers  at  serious  risk  of  not  collecting 
benefits.  However,  unlike  in  the  area  of  Medigap  legislation, 
state-adherence  to  NAIC  model  legislation  is  purely  voluntary. 
Despite  the  ban  on  the  sale  of  plans  requiring  prior 
hospitalization  in  the  NAIC  model  act,  at  least  29  states  still 
allow  these  plans  to  be  sold.  In  addition,  even  the  most  recent 
model  regulations  passed  in  December  1989,  do  not  address  the 
needs  of  previous  policyholders,  nor  do  they  address  issues 
related  to  the  substitute  gate-keeping  mechanisms  of  medical 
necessity  or  ADL  requirements. 

Home  care  is  another  good  example.  Within  the  past  eighteen 
months,  the  NAIC  first  amended  the  model  act  to  require  that 
companies  offer  at  least  some  home  care  and  more  recently 
(December  1989)  strengthened  these  requirements  to  prevent  the 
problem  of  "illusory  benefits".  However,  we  find  that  five  of  the 
eight  plans  which  we  studied  and  found  inadequate  will  still 
qualify  to  meet  the  new  standards  even  if  and  when  they  are 
enacted  by  individual  states. 

An  important  example  of  the  limits  of  the  regulatory 
approach  relates  to  the  issue  of  manaated  loss  ratios.  This 
Committee  is  all  too  familiar  with  the  problems  involved  in 
regulating  loss  ratios  for  Medigap,  hospital  indemnity  and  dread 
disease  policies.  As  far  as  we  can  see,  the  problems  involved 
in  regulating  loss  ratios  for  long  term  care  insurance  will  be 
considerably  worse.  Most  companies  will  not  not  have  any 
significant  payout  experiences  for  ten  to  fifteen  years  and  any 
full  experiences  with  a  cohort  of  policyholders  for  twenty  to 
thirty  years.  Uncertainties  related  to  claims  experiences,  costs, 
and  future  liabilities  will  undoubtedly  persist  well  into  the 
next  century.  For  these  reasons,  we  are  very  skeptical  about  the 
potential  for  using  expected  or  actual  loss  ratios  as  tools  for 
either  protecting  consumers  or  controlling  future  premium 
increases . 
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Even  with  the  best  possible  set  of  regulations  and  vigorous 
enforcement,  consumers  will  have  a  much  more  difficult  time 
making  informed  decisions  about  long  term  care  insurance  than 
they  do  about  Medigap  insurance.  When  it  comes  to  Medigap 
insurance,  most  consumers  are  concerned  with  whether  they  need  a 
basic  or  more  comprehensive  policy  and  how  to  make  comparisons 
among  competing  plans. 

Decision-making  about  long  term  care  insurance  is  much  more 
complex  and  involves  considerations  such  as:  1)  Should  I  buy 
any  long-term  care  insurance  policy?  2)  What  is  my  purpose  is 
seeking  a  plan?  3)  What  other  options  are  available  to  me  for 
financing  long-term  care?  4)  What  kind  and  how  much  coverage  do 
I  need?  5)  How  do  the  leading  plans  compare  in  terms  of  benefits, 
costs,  coverage  and  restrictions?  and  6)  If  I  should  buy  a  plan, 
which  will  best  meet  my  particular  need? 

Decision-making  about  long  term  care  insurance  is  made  even 
more  difficult  because  of  lack  of  standardized  of  language, 
widely  varying  benefits  and  restrictions  as  well  as  the  inherent 
uncertainties  in  the  products. 

Let  me  be  clear.  I  am  certainly  in  favor  of  better  and  more 
comprehensive  regulations  to  protect  consumers,  but  I  am  also  an 
advocate  of  a  realistic  view  of  what  regulations  can  accomplish. 

III.     Recommendations  for  Congressional  Action 

1.  Significantly  strengthen  the  regulatory  framework  for  private 
long  term  care  insurance . 

a.  We  need  a  greater  federal  role  in  the  regulation  of  long 
term  care  insurance . " 

For  too  many  consumers,  the  current  regulatory  framework 
simply  doesn't  work.  At  a  minimum,  states  should  be  required  to 
adopt  minimum  standards  for  regulation  of  policies  as  determined 
by  the  NAIC .  States  that  don't  adhere  to  national  minimum 
standards  established  by  the  NAIC  should  be  subject  to  direct 
federal  regulation. 

b.  The  specific  content  of  the  legislation  governing  long 
term  care  insurance  should  build  upon  the  emerging  set  of  1990 
amendments  to  the  current  Baucus  amendment  for  Medigap  policies . 

It  appears  that  in  1990  the  Congress  is  likely  to  make 
serious  headway  on  several  issues  that  have  plagued  the  Medigap 
industry  for  many  years.  Issues  likely  to  be  addressed  include 
closing  loopholes  in  agent  abuses,  level  commission  structures, 
standardization  and  simplification  of  policies  and  increased 
regulation  of  group  policies.  Federal  legislation  regarding 
private  long  term  care  insurance  should  seek  to  build  upon  the 
the  results  of  the  considerable  experience  with  the  Medigap 
market,  rather  than  waiting  fifteen  years  to  learn  some  of  the 
same  lessons. 
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2.  Take  actions  to  ensure  that  consumers  can  get  access  to  the 
information  and  help  they  need  to  make  informed  decisions  about 
long  term  care  insurance . 


As  part  of  an  expected  package  of  Medigap  reforms,  Congress 
appears  likely  to  support  legislation  to  provide  funds  to  states 
to  support  health  insurance  counseling  programs  for  seniors. 
However  the  primary  focus  of  the  programs  appear  to  be  on 
Medicare  and  Medigap  counseling.  Counseling  on  long  term  care 
insurance  appears  to  be  something  of  an  afterthought.  The 
current  proposed  funding  level  of  $15  million  nationally,  may  be 
enough  to  provide  assistance  with  Medicare  and  Medigap  issues, 
but  the  amount  of  funding  should  be  doubled  if  we  realistically 
expect  the  state  programs  to  adequately  address  long  term  care 
insurance  as  well. 

3 .     The  Pepper  Commission  has  proposed  a  realistic  appropriate 
framework  for  publ ic  and  private  insurance  for  long  term  care . 

United  Seniors  Health  Cooperative  urges  this  Committee  and 
others  in  the  Congress  to  hold  hearings  on  the  recommendations  of 
the  Pepper  Commission.  Based  on  our  own  analyses  of  the  private 
long  term  care  insurance  market,  we  believe  that  the  Commission's 
plan  outlines  a  realistic  and  appropriate  role  for  private 
insurance.     This  view  is  based  on  the  following  considerations: 

1.  Private  long  term  care  insurance  is  far,  far  away  from 
being  able  to  offer  comprehensive  home  care  coverage  that  will  be 
affordable  and  accessible  to  all  or  even  most  Americans. 

2.  Private  insurance  can  provide  reasonable  asset 
protection  from  the  risk  of  long  nursing  home  stays  for  many 
people  with  substantial  assets  to  protect,  assuming  that  the 
regulatory  environment  is  improved  and  consumers  receive  up-front 
protection  from  a  public  program. 

Thank  you  for  the  opportunity  to  present  this  information 
and  our  views  on  this  important  subject. 
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Executive  Summary 

Older  people  are  faced  with  the  reality  of  needing  and 
paying  for  long-term  care.  With  the  gradual  onset  of  long-term 
disability,   most  people  have  two  major  concerns: 

*  They  want  to  avoid  a  financial  ruin  due   to  paying  for 
long-term  care;  and 

*  They  want  to  remain  living  independently  in  their  home. 

A  major  public  policy  question  is  whether  financing  of  home 
care  should  rely  on  private  insurance.  The  purpose  of  this  study 
is  to  determine  the  extent  that  current  long-term  care  insurance 
policies  will  cover  home  care  for  people  who  buy  a  policy.  At 
issue  is  whether  a  person  with  a  long-term  insurance  policy  is 
likely  to  be  eligible  to  receive  home  care  benefits,  if  the  need 
arise,  and  secondly,  whether  the  policy  will  provide  benefits  for 
the  duration  that  care  is  needed. 

This  study  reviewed  the  home  care  benefits  of  the  nine 
largest  insurance  companies  offering  long-term  care  insurance  to 
individuals.  The  basis  for  review  was  the  interaction  of  three 
areas:  the  eligibility  requirements,  the  levels  of  care  covered, 
and  the  length  of  home  care  benefits. 

Most  private  long-term  care  insurance  policies  do  NOT 
provide  adequate  enough  coverage  of  home  care  to  play  a 
meaningful  role  in  financing  home  care  for  the  nation's  elderly. 
All  policies,  except  one,  showed  deficiencies  in  at  least  one  of 
the  three  areas  reviewed. 

Eight  policies  were  considered  deficient  because  of  the 
eligibility  requirements.  The  policies  either  required  a  prior 
stay  in  a  nursing  home  or  contained  vague  language  requiring  home 
care  be  medically  necessary  or  in  lieu  of  nursing  home  care.  Only 
one  policy  covered  home  care  strictly  based  on  the  inability  to 
perform  two  activities  of  daily  living. 

Only  four  of  nine  policies  have  adequate  coverage  for 
custodial  care  by  specifying  coverage  for  health  aides,  personal 
care  and  adult  day  care.  The  two  policies  that  covered  aides  and 
adult  day  without  specifying  coverage  of  personal  assistance 
leave    doubt     that     this     level  of  care    would    be  covered. 

People  with  chronic  disabilities  require  an  average  of  4.5 
visits  per  week  of  home  care  for  between  five  and  ten  years.  Only 
two  policies  offered  coverage  for  home  care  of  sufficient 
duration  to  meet  the  likely  needs  of  people  with  chronic 
disability. 

Of  the  nine  policies  studied,  only  one  policy  was  sufficient 
in  all  three  areas  of  review  and  would  likely  provide  adequate 
coverage  for  a  person  buying  the  policy. 
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Purpose 

A  major  issue  facing  older  American  is  the  possibility  of 
needing  and  paying  for  long-term  care.  Long-term  care,  often 
mistakenly  considered  synonymous  with  nursing  home  care,  is 
medical  and  personal  assistance  a  person  receives  in  a  nursing 
facility  or  at  home. 

The  use  of  home  care  has  increased  dramatically  in  the  last 
decade.  Three  reasons  for  this  increase  are  improved  technology 
in  administering  care  to  a  person  at  home,  incentives  Medicare 
placed  on  hospitals  to  discharge  patients  as  soon  as  hospital 
care  is  no  longer  needed,  and  the  increase  in  the  number  of 
people  over  85  years  of  age  who  are  at  greatest  risk  of  needing 
assistance  due  to  old  age  and  chronic  disability.  Today  more 
people  receive  long-term  care  at  home  than  in  nursing  homes. 

As  people  are  living  longer,  they  are  faced  with  the  reality 
of  physical  impairment  in  their  later  years.  With  the  gradual 
onset  of  long-term  disability,  most  people  have  two  major 
concerns : 

*  They  want  to  avoid  a  financial  ruin  due  to  paying  for 
long-term  care;  and 

*  They  want  to  remain  living  independently  in  their  home. 

A  major  public  policy  question  is  whether  financing  of  home 
care  should  rely  on  private  insurance.  According  to  the  Health 
Insurance  Association  of  America,  almost  100  companies  are 
offering  an  assortment  of  long-term  care  insurance  policies  and 
1.3  million  policies  have  been  sold  as  of  June  1989  .  Most 
companies  include  home  care  as  part  of  a  long-term  care  policy  or 
as  a  rider  that  can  be  added  to  the  policy.  A  few  companies  are 
offering  a  stand-alone  policy  for  home  care. 

The  purpose  of  this  study  is  to  determine  the  extent  that 
current  long-term  care  insurance  policies  will  cover  home  care 
for  people  who  buy  a  policy.  At  issue  is  whether  a  person  with  a 
long-term  insurance  policy  is  likely  to  be  eligible  to  receive 
home  care  benefits,  if  the  need  arise,  and  secondly,  whether  the 
policy  will  provide  benefits  for  the  duration  that  care  is 
needed. 


Background  on  Home  Care 

Long-term  care  at  home  generally  consists  of  two  levels  of 
care:  medical  and  custodial.  Medical  care  includes  the  skilled 
and  intermediate  care  provided  by  registered  nurses  and  licensed 
practical  nurses  under  the  direction  of  a  physician.  Custodial 
care  is  the  personal  assistance  with  daily  activities.  Personal 
care  can  be  provided  by  a  family  caregivers,  or  by  a  paid  home 
health  aide.  These  people  are  not  medically  trained  and  do  not 
provide  medical  treatment. 
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Medical  care  at  home  is  usually  needed  as  a  result  of  an  on- 
set of  an  acute  medical  condition  such  as  a  broken  hip  or  a 
stroke.  Often  a  person  is  admitted  to  a  hospital  to  be 
stabilized,  then  returned  home  with  skilled  home  care.  Sometimes 
the  person  has  a  brief  stay  in  a  nursing  home  before  returning 
home.  The  need  for  medical  care  is  usually  for  a  short  duration, 
possibly  a  couple  of  days  or  weeks. 

Personal  assistance  is  needed  when  a  person  is  unable  to 
perform  daily  activities  due  to  a  medical  condition,  old  age,  or 
a  chronic  disability.  Activities  of  daily  living  (ADD  are 
bathing,  dressing,  getting  in  and  out  of  bed,  going  to  the 
bathroom  and  eating.  If  old  age  or  a  chronic  condition  such  as 
arthritis,  is  the  reason  for  needing  home  care,  a  stay  in  a 
hospital  or  a  nursing  home  is  usually  not  necessary.  These  people 
tend  to  need  home  care  for  an  extended  time,  usually  several 
years . 

There  are  1.6  million  people  over  65  years  of  age  living  in 
the  community  with  severe  physical  or  cognitive  impairments  as 
measure  by  the  inability  to  perform  2  or  more  ADLs ,  and  3.9 
million  people  with  moderately  impaired  physical  or  cognitive 
impairment  as  measure  by  the  inability  to  perform  1  ADL  (Rowland, 
1989) .  According  to  the  1982  Long-Term  Care  Survey,  one  of  three 
severely  impaired  elderly,  31  per  cent,  pay  for  needed  assistance 
to  either  supplement  the  caregiver  or  as  the  primary  source  of 
care   (Lewin/ICF  and  Brookings;,  1989). 

Medicare  pays  for  skilled  care  related  to  an  acute  medical 
condition.  Medicare  does  not  pay  for  personal  care  due  to  old  age 
or  chronic  disabilities.  This  care  is  paid  by  the  individual. 
Personal  assistance  provided  in  conjunction  with  skilled  care  is 
covered  by  Medicare.  However,  a  study  of  Medicare  post-hospital 
care  conducted  in  San  Francisco  showed  that  many  Medicare 
beneficiaries  had  to  pay  for  housekeeping  and  personal  assistance 
to  supplement  Medicare-paid  care  (Benjamin  et  al.,  1989). 

Almost  three  of  four  impaired  elderly  (70  percent)  have 
chronic  health  problems,  often  with  multiple  medical  conditions. 
Three-fourths  (70  per  cent)  have  arthritis,  34  per  cent  have 
heart  disease,  15  per  cent  have  diabetes,  and  43  percent  have 
cerebrovascular  disease  (Rowland,  1S89)  .  People  with  these 
medical  conditions  do  not  require  skilled  care;  in  fact,  except 
for  an  acute  flare-up  of  the  disease  or  complications  from  the 
disease,  these  people  generally  require  personal  assistance. 

Since  Medicare  does  not  cover  non-medical  services,  out-of- 
pocket  expenditures  for  home  care  are  substantial.  In  1989  the 
elderly  paid  an  estimated  $1.7  billion  out-of-pocket  for  home 
care  (Feder,  1989).  Average  annual  expenses  range  from  $2,000  for 
the  moderately  impaired  to  almost  $8,000  for  the  severely 
impaired  (Liu  et  al . ,  1985). 
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Methodology 

This  study  evaluates  whether  the  long-term  care  policies  are 
likely  to  meet  the  home  care  needs  of  current  and  potential 
purchasers.  Specifically  it  looks  at  the  eligibility  criteria 
required  by  the  companies,  the  level  of  care  covered  and  the 
duration  of  benefits  offered. 


This  study  reviewed  long-term  care  policies  from  the  nine 
largest  insurance  companies  selling  individual  policies  in  most 
states.  Policies  sold  by  these  companies  are  estimated  to 
represent  over  half  of  the  policies  bought  by  individuals.  All 
companies  have  an  A  or  A+  rating  from  A.M.  Best.  The  nine 
insurance  companies  are: 


American  Express 

AARP/Prudential 

Aetna 

Bankers  Life 
CNA 


Current  policies  (as  of  January  1,  1990)  being  offered  to 
individuals  were  received  from  each  company  or  a  licensed  agent. 
Many  companies  offer  group  plans  that  may  be  substantially 
different  from  policies  being  sold  to  individuals.  Because  most 
group  policies  are  not  available  to  the  general  public,  only 
policies  being  offered  to  individual  were  reviewed. 


John  Hancock 
Mutual  of  Omaha 
Transport  Life 
Travelers 


This  study  reviewed  the  home  care  benefits  of  long-term  care 
insurance  policies  covering  both  nursing  home  and  home  care  for 
three  characteristic:  1)  the  eligibility  requirement  for  home 
care  benefits  required  by  the  insurance  companies;  2)  the  levels 
of  care  the  policies  covered;  and  3)  the  length  of  benefit 
period. 

The  final  analysis  of  the  home  care  coverage  offered  by  each 
company  was  confirmed  by  calling  customer  service  or  a  licensed 
agent  of  the  company.  Results  of  the  analysis  is  in  Attachment  1. 


Ill 


Eligibility  Requirements 

The    requirements    for    covering    home    care    varied  by 
specificity   of    the    language    in    the   policy.    Requirements    ranged  a 
from    being  very  specific  to  being  very  vague. 

The  most  specific  requirement  was  to  require  a  prior  stay  in 
a  nursing  home  of  a  specified  length  before  the  policy  would  pay 
home  care  benefits.  Two  of  the  nine  companies  require  a  nursing 
home  stay  prior  to  paying  for  home  care.  The  policies  stipulate 
the  minimum  number  of  days  in  a  nursing  home.  One  policy  requires 
confinement  of  31  or  more  days.  The  other  policy  required  a 
confinement  of  15  consecutive  covered  days  after  a  deductible 
period  of  at  least  20  days. 

Policies  requiring  prior  institutionalization  do  NOT  have  an 
effective  home  care  benefit.  Most  individuals  covered  by  these 
policies  requiring  at  least  30  days  or  more  in  a  nursing  home  can 
expect  to  receive  virtually  no  home  care  benefits.  Only  one 
person  in  five  (21  per  cent)  stay  in  a  nursing  home  for  more  than 
30  days  and  then  are  discharged  to  the  community  (Spencer  & 
Wiener,  1989). 

Six  policies  contained  vague  eligibility  requirements  that  a 
physician  must  certify  that  the  care  is  medically  necessary  due 
to  an  illness  or  injury  or  that  nursing  home  care  would  be 
necessary  if  home  care  were  not  provided.  These  requirements  are 
arbitrary.  Consumer  complaints  regarding  insurance  problems  often 
are  related  to  difference  in  interpretation  of  vague 
requirements . 

Three  companies   require   that    the   home   care   be  medically 
necessary  to  treat  an  illness  or  injury.   A  physician  is  required 
to  prescribe  a  treatment  plan  and  monitor  medical  progress.  This 
language   is   very   similar   to  Medicare's   requirement   for  skilled 
home  care. 


Medicare's  Requirements  Long-term  Care  Policy  Requirements 

Physician  prescribes  a  Same;  physician  prescribes  a 
treatment  plan;  treatment  plan; 

Services  provided  by  a  Same;  Services  provided  by  a 

certified  home  health  certified  home  health  agency; 

agency ; 

Intermittent  skilled  care  No  mention  of  how  often  care  is 

received. 


These  policies  have  similar  requirements  as  Medicare.   It  is 
a  matter  of  interpretation  by  these  companies  where  a  person 
qualifies  for  home  care  over  and  above  what  Medicare  covers. 
These   policies    appear    to   offer   only   marginal    improvements  over 
Medicare  coverage. 
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Three  companies  require  that  a  physician  certify  that 
admission  to  a  nursing  home  would  be  required  if  home  care  is  not 
provided.  This  requirement  assumes  that  home  care  can  substitute 
for  nursing  home  care.  Howev'er,  the  National  Channeling 
Demonstration,  a  five  year  project  looking  at  using  home  care  in 
place  of  nursing  home,  concluded  that  home  care  is  not  an 
effective  substitute  to  nursing  home. 

Comparisons  of  impairment  between  nursing  home  residents  and 
impaired  elderly  living  in  the  community  show  many  similarities. 
It  is  estimated  that  for  every  five  people  aged  85  or  older 
living  in  an  institute,  there  is  another  person  still  living  in 
the  community  at  a  comparable  level  of  disability  (Soldo  and 
Manton,  1985) .  The  need  for  formal  home  care  or  nursing  home  care 
is  related  more  to  the  availability  of  caregivers  than  the 
medical  condition  of  the  individual.  Whether  a  person  needs  to  be 
in  a  nursing  home  is  a  matter  of  interpretation.  Without  a  clear 
definition  for  medical  necessity  or  need  for  nursing  home  care, 
there  is  a  strong  probability  that  the  insurance  company  will 
deny  claims. 

It  is  difficult  to  determine  if  these  vague  requirements 
would  result  in  coverage  of  home  care  or  denial  of  claims.  Based 
on  individual  complaints  about  insurance  companies,  insurers 
often  refute  certificates  of  medical  necessity  by  personal 
physicians . 

While  three  policies  mentioned  eligibility  of  home  care 
based  on  ability  to  perform  activities  of  daily  living  (ADD  , 
only  one  policy  did  not  also  have  other  requirements  such  as 
medical  necessity  or  in  lieu  of  nursing  home  care.  This  policy 
requires  that  an  individual  be  dependent  on  someone  because  of 
inability  to  perform  2  ADLs  or  require  supervision  because  of 
cognitive  impairment. 


HOME  CARE  BENEFITS  FROM 
LONG-TERM  CARE  INSURANCE  POLICIES 

ELIGIBILITY  REQUIREMENTS 

Prior  nursing  home  stay 
Aetna,  CNA 

Medically  Necessary 

Bankers  Life,  Transport  Life,  Travelers  (3  ADLs) 

Substitute  for  nursing  home  stay 

AARP/Prudential,  John  Hancock,  Mutual  of  Omaha  (1  ADD 

Activities  of  Daily  Living  or  Cognitive  Impairment 
AMEX   (2  ADLs) 
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Levels  of  Care  Covered 

All  companies  studied  cover  skilled  and  intermediate  care 
provided  by  registered  nurses,  therapists,  licensed  practical 
nurses  or  licensed  vocational  nurses.  This  medical  care  is  often 
covered  by  Medicare.  To  cover  the  frail  old,  suffering  from 
chronic  disease  and  in  need  of  long-term  personal  care,  home  care 
benefits  need  to  cover  health  aides  and  personal  assistance 
without  regard  to  needing  medical  care. 

In  the  Five  Hospital  Program,  researchers  found  that  people 
needing  home  care  due  to  chronic  problems  needed  25  per  cent 
skilled  care  and  75  per  cent  personal  assistance;  whereas,  people 
needing  home  care  due  to  acute  medical  problems  needed  69  per 
cent  skilled  care  and  31  per  cent  personal  assistance  (Hughes, 
1986). 

Most  of  the  1.6  million  severely  impaired  elderly  (70  per 
cent)  have  chronic  medical  problems  which  require  personal 
assistance,  not  skilled  care.  The  3.9  million  moderately  impaired 
require  personal  assistance,  not  skilled  care. 

Seven  policies  specify  covering  home  health  aides;  another 
policy  covers  health  aides  services  only  if  provided  in 
conjunction  with  skilled  care.  This  is  the  same  criterion  as 
Medicare  and  does  not  constitute  an  effective  home  care  benefit. 
Only  four  policies  specified  covering  personal  care, 

A  study  of  post  hospital  patients  shows  that  most  who  need 
prescribed  treatment  upon  returning  home  are  covered  adequately 
by  Medicare.  Services  still  required  by  post  hospital  patients 
that  are  not  covered  by  Medicare  are  personal  assistance  services 
(Benjamin,   1989) . 

Adult  day  care  centers  provide  an  alternative  to  home  care 
services.  These  centers  provide  recreational,  social  and 
health  care  services  during  the  day  to  frail  individuals  who  have 
a  caregiver  to  provide  needed  care  and  assistance  during  the 
evening  and  at  night.  Six  policies  cover  adult  day  care  as  part 
of  home  care  benefits. 

Only  one  policy  covers  respite  care  which  provides  a  brief 
rest  to  family  caregivers.  The  policy  covers  temporary  overnight 
care  in  an  assisted  living  or  nursing  facility  for  up  to  14  days 
per  calendar  year. 

As  Medicare  pays  for  medically  necessary  skilled  care,  the 
majority  of  care  paid  by  an  individual  is  home  health  aide 
services  and  personal  care.  For  the  majority  of  the  policies, 
home  care  covered  by  long-term  care  policies  appear  to  duplicate 
or  overlap  with  Medicare  coverage.  Policies  that  do  not  cover 
health  aides,  personal  care  and  adult  day  care  do  NOT  have  an 
effective  home  care  benefit.  Four  policies  covered  all  three 
types  of  custodial  care. 
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HOME  CARE  BENEFITS  FROM 
LONG-TERM  CARE  INSURANCE  POLICIES 
LEVEL  OF  CARE  COVERAGE 


Policies 

Skilled  Care 
RN  and 
Therapists 

Intermediate 
LPN/LVN 

Health 
Aide 

Personal 

Adult 
Care 

AARP  / 

Prudential 

yes 

yes 

yes 

yes 

yes 

yes 

yes 

yes 

Amex 

yes 

yes 

yes 

yes 

yes 
and  respite 

Bankers 
Life 

yes 

yes 

yes 

CNA 

yes 

yes 

John 
Hancock 

yes 

yes 

only  with 
skilled  care 

Mutual  of 
Omaha 

yes 

yes 

yes 

yes 

yes 

Travelers 

yes 

yes 

yes 

yes 

Transport 
Life 

yes 

yes 

yes 

yes 

yes 
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Length  of  Benefit  Period 

Chronic  disabilities  often  accompany  expanded  life 
expectancy.  Increasingly,  chronic  conditions,  such  as  arthritis, 
heart  disease  and  cerebrovascular  disease,  persist  for  many 
years.  According  to  the  Arthritis  Association,  people  with 
degenerative  health  problems  require  personal  assistance  for 
between  five  and  ten  years.  Of  the  1.6  million  impaired  elderly, 
36  per  cent  require  one  to  two  visits  per  week;  31  per  cent 
require  three  to  six  visits  per  week;  and  33  per  cent  require 
seven  or  more  visits  per  week  (Rowland,  1989) .  The  average  is  18 
hours  per  week  (approximately  4.5  visits  per  week).  Insurance 
policies  should  cover  this  length  of  home  care. 

One  policy  based  the  number  of  days  of  covered  home  care  on 
the  number  of  days  of  eligible  confinement  in  the  nursing  home. 
The  more  days  in  the  nursing  home,  the  more  days  of  covered  home 
care.  This  is  the  opposite  of  what  really  happens  with  nursing 
home  residence.  The  longer  a  person  is  in  a  nursing  home,  the 
less  likely  the  person  will  be  discharged  home. 

One  policy  covers  a  maximum  of  90  days  per  period  of 
confinement  with  a  deductible  of  20  days.  The  deductible  can  be 
reduced  depending  on  the  length  of  stay  in  a  nursing  home.  Ninety 
days  of  home  care  will  barely  scratch  the  surface  for  a  person 
who  needs  home  care  due  to  chronic  disability.  These  two  policies 
are  totally  inadequate  to  cover  any  meaningful  length  of  home 
care  services  for  people  with  chronic  problems. 

One  policy  allowed  maximum  of  365  days.  At  4.5  visits  per 
week,  this  benefit  would  last  for  approximately  one  and  a  half 
years.  This  also  is  insufficient  home  health  coverage.  The  5.5 
million  impaired  elderly  have  chronic  disabilities  which  require 
assistance  for  over  the  allotted  time. 

Three  policies  provide  730  days  of  home  health.  Although 
this  is  substantially  better  than  other  policies,  it  does  not 
cover  the  home  health  needs  of  the  chronically  disabled  elderly. 
The  approximately  3  years  of  4.5  visits  per  week  falls  short  for 
a  person  with  arthritis  who  can  expect  to  need  assistance  for  ten 
years  or  more. 

Three  policies  covered  home  care  for  three  years  or  more 
depending  on  the  benefit  plan  selected.  These  are  lifetime 
maximum  that  covers  both  home  care  and  nursing  home  care.  Using 
benefits  for  home  care  reduces  benefit  left  for  nursing  home 
care.  A  person  must  decide  if  the  benefits  should  cover  home  care 
or  nursing  home  care.  This  greatly  restricts  the  coverage  for 
long-term  care. 

Two  of  the  three  policies  offer  an  unlimited  benefit  period. 
These  two  policies  with  the  unlimited  plan  would  meet  the  needs 
of  people  with  chronic  disabilities. 
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HOME  CARE  BENEFITS  FROM 
LONG-TERM  CARE  INSURANCE  POLICIES 

LENGTH  OF  BENEFIT  PERIOD 


Less  than  3  Years 

Policies       1  year  1  Year  2  Years  or  more 


AARP/ 

Prudential 

730  days 

Aetna 

Based  on  length 
of  stay  in 
nursing  home; 
max.  365  days 

AMEX 

730  days 
1095  days 
1460  days 
unlimited 

Bankers 
Life 

90  days 

CNA 

730  days 

John 
Hancock 

730  days 

Mutual  of 
Omaha 

365  days 

Travelers 

3  years 
5  years 
includes 
nursing  home 

Transport 
Life 

550  days 
1100  days 
1650  days 
unlimited 
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CONCLUSION 

To  assess  the  potential  value  for  home  care  benefit  to 
purchasers  of  long-term  care  insurance,  this  study  considered  the 
interaction  of  the  the  three  areas  of  review:  the  eligibility 
requirements,  the  levels  of  care  covered,  and  the  length  of  home 
care  benefits. 

Most  private  long-term  care  insurance  policies  do  NOT 
provide  adequate  enough  coverage  of  home  care  to  play  a 
meaningful  role  in  financing  home  care  for  the  nation's  elderly. 
All  policies,  except  one,  showed  deficiencies  in  at  least  one  of 
the  three  areas  reviewed. 

Eight  policies  were  considered  deficient  because  of  the 
eligibility  requirements.  People  with  one  of  the  two  policies 
requiring  a  prior  stay  in  a  nursing  home  have  virtually  no  home 
care  benefits.  The  other  six  policies  are  deficient  because  of 
vague  language  requiring  home  care  be  medically  necessary  or  in 
lieu  of  nursing  home  care.  Only  one  policy  covered  home  care 
strictly  based  on  the  inability  to  perform  two  activities  of 
daily  living. 

One  policy  mentioned  eligibility  for  home  care  benefits 
based  on  inability  to  perform  one  activity  of  daily  living  (ADD . 
Although  this  seems  to  fully  cover  anyone  who  needs  home  care, 
closer  review  of  the  policy  revealed  that  the  nursing  home  care 
had  to  be  in  lieu  of  nursing  home  care. 

Only  four  of  nine  policies  have  adequate  coverage  for 
custodial  care.  These  policies  specify  coverage  for  health  aides, 
personal  care  and  adult  day  care.  The  two  policies  that  covered 
aides  and  adult  day  without  specifying  coverage  of  personal 
assistance  leave  doubt  that  this  level  of  care  would  be  covered. 
Two  policies  only  cover  skill  care. 

People  with  chronic  disability  require  an  average  of  4.5 
visits  per  week  of  home  care  for  between  five  and  ten  years.  Only 
three  policies  provide  nearly  enough  length  of  coverage.  However, 
one  policy  benefit  also  covered  nursing  home  benefits  for  the 
same  benefit  period.  This  reduces  the  effectiveness  of  the 
policy,  leaving  only  two  policies  with  effective  length  of 
benefit  for  home  care. 

Consumers  must  be  careful  in  selecting  a  long-term  care 
policy  to  cover  home  care.  Policies  often  provide  marginal 
improvements  over  Medicare's  home  care  coverage.  It  is  important 
to  read  the  entire  policy,  not  just  marketing  literature,  to 
determine  the  actual  coverage  and  conditions  for  coverage. 

Long-term  care  policies  continue  to  improve.  The  only  policy 
in  this  study  that  was  not  deficient  in  one  of  the  three  areas  is 
a  new  policy  that  is  being  offered  as  of  January  1990. 
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HOME  CARE  BENEFITS  FROM 
LONG-TERM  CARE  INSURANCE  POLICIES 


Policies 


AREA  OF  DEFICIENCY 


Eligibility 
Requirements 


Level  of 
Care 


Length  of 
Benefit  Peri 


AARP 

Aetna 

AMEX 

Bankers  Life 
CNA 

John  Hancock 
Mutual  of  Omaha 
Travelers 
Transport  Life 


deficient 
deficient 

deficient 
deficient 
deficient 
deficient 
deficient 
deficient 


marginal 

deficient 
deficient 
deficient 

deficient 


deficient 
deficient 

deficient 
deficient 
deficient 
deficient 


Definition  for  Deficiency 

Eligibility  Requirement  -  Policy  is  deficient  if  eligibility  is 
based  on  prior  nursing  home  care  or  based  on  vague  medical 
necessity  requirements  or  in  lieu  of  nursing  home  care. 


Level  of  Care  -  Policy  is  deficient  if  the  policy  does  not 
specifically  state  coverage  for  home  health  aides,  personal 
care  and  adult  day  care. 

Length  of  Benefit  Period  -  Policy  is  deficient  if  coverage  for 
home  care  exclusive  is  for  at  least  five  years. 
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ATTACHMENT  1 


CONDITIONS   FOR  HOME  CARE  COVERAGE 
FOR  LONG-TERM  CARE  INSURANCE  POLICIES 


AARP/Prudential 

Plan  of  Treatment  developed  by  physician,  and  re-certified 
periodically; 

Physician  certify  that  inpatient  or  nursing  home  care  would 
be  needed  if  home  care  not  provided; 

Care  provided  by  eligible  adult  day  center  or  home  health 
care  agency; 

Care  provided  by  nurse,  therapist  or  home  health  aide  on 
visiting  basis; 

Home  health  aide  or  adult  day  care  must  be  a  minimum  of 
three  hour  visit; 

Deductible  period  of  45  days; 

Maximum  of  730  visits. 


Aetna 

After  discharge  from  a  covered  nursing  facility  confinement 
of  31  or  more  consecutive  days 

Coverage  is  for  same  or  related  medical  condition 
Prescribed  by  physician 

Care  from  a  custodial  care  facility,  adult  day  care  center, 
or  certified  home  health  agency 

Number  of  days  covered  is  determined  by  number  of  days  in  a 
nursing  care  facility:  31-60  (30  days);  61-90  (60  days);  91+ 
(365  days) . 


13 


120 


AMEX 

Home  care  are  available  when  person  becomes  dependent  upon 
someone  else  because  of  inability  to  perform  two  ADLs  or 
because  of  cognitive  impairment; 

Pays  80%  up  to  daily  limit  for  home  health  (skilled  care, 
health  aide  and  personal  care)  ,  adult  day  care  and  respite 
care; 

Deductible  of  20  days  within  60  day  period  or  100  days 
within  300  day  period  (includes  home  or  nursing  home  care) ; 

2  years,   3  years,   4  years  or  lifetime 


Bankers  Life 

Medically  necessary  home  health  services  recommended  by 
physician  to  treat  illness  or  injury 

Maximum  of  90  days  per  period  of  confinement  beginning  on 
21st  day  of  receiving  qualified  services.  Confinement  in 
nursing  home  can  reduce  the  20  day  deductible. 


CNA 

After  discharge  from  a  covered  nursing  facility  confinement 
of  15  or  more  consecutive  days 

Start  within  30  days  of  discharge  from  nursing  facility. 
Care  is  for  same  injury  or  illness 

Care  by  RN,  LPN,  or  LVN  from  certified  home  health  agency 
Maximum  of  730  days. 


John  Hancock 

After  initial  waiting  period 

Prescribed  by  physician 

Care  is  for  same  injury  or  illness 

Physician  must  certify  that  if  home  care  services  were  not 
provided,  nursing  home  care  would  be  needed; 

Skilled  care  of  at  least  once  a  week  by  RN,  LPN,  or  LVN  from 
certified  home  health  agency 

Maximum  of  730  days. 
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Mutual  of  Omaha 

Life  time  maximum  of  365  days 

Any  combination  of  home  health  care,  adult  day  care  or  home 
hospice  care  services; 

Benefits  begin  after  3.0  day  elimination  period; 

Unable  to  perform  one  or  more  of  the  Activities  of  Daily 
Living    without  assistance  of  another  person; 

In  lieu  of  hospital  or  nursing  home  confinement. 


Travelers 

Pays  80%  of  actual  expenses  after  initial  waiting  period; 

Physician  certifies  that  person  unable  to  perform  three  or 
more  Activities  of  Daily  Living 

Lifetime  maximum  of  3  or  5  year  that  includes  home  care  and 
nursing  home  care 


Transport  Life 

Must  be  medically  necessary  as  prescribed  by  physician; 

Care  provided  by  trained  personnel  from  home  health  care 
agency  or  licensed  adult  day  care  center; 

Maximum  depending  on  plan:  550  days,  1100  days,  1650  days  or 
lifetime . 
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Mr.  Wyden.  Wonderful.  The  best  possibly  summary,  and  thank 
you  for  an  excellent  presentation. 

Mr.  Trapnell,  we  will  make  your  prepared  remarks  a  part  of  the 
record  in  their  entirety,  and  if  you,  too,  could  summarize  your 
views,  that  would  be  helpful. 

Mr.  Trapnell.  I  will  try  to  be  very  brief  in  response  to  that. 

Mr.  Wyden.  Thank  you. 

As  Chairman  Dingell  notes,  sometimes  we  have  a  problem  with 
those  microphones.  If  you  could  speak  right  into  it,  because  I  could 
barely  hear  you,  and  I  am  sure  everybody  else  

Mr.  Trapnell.  Am  I  heard  now? 

Mr.  Wyden.  I  think  we  are  still  having  problems.  It  is  the  one 
closest;  yes,  that  is  correct. 
Mr.  Trapnell.  I  will  try  to  be  very  brief. 

Mr.  Wyden.  OK.  I  think  we  can  hear  you  now.  If  you  could  boom 
it  up  just  a  little  bit,  that  would  be  great.  That  is  even  better. 

TESTIMONY  OF  GORDON  R.  TRAPNELL 
Mr.  Trapnell.  Thank  you,  Mr.  Chairman. 

I  want  to  comment  on  two  particular  financial  aspects  of  long- 
term  care  policies  that  are  on  the  market  today  that  impair  their 
serving  their  function  of  providing  protection  against  confinements 
in  nursing  homes  or  being  frail  at  home  and  needing  personal  as- 
sistance. These  are  the  regulation  of  rates  and  the  absence  of  any 
nonforfeiture  values  if  a  policy  lapses  because  the  person  fails  to 
pay  the  premium. 

No  matter  how  many  years  a  policyholder  pays  a  premium  in 
this  product,  if  they  fail  to  pay,  they  lose  all  of  their  coverage,  with 
nothing  to  show  for  it.  When  you  consider  that  most  of  the  nursing 
home  days  occur  near  the  end  of  a  person's  lifetime,  the  peak  years 
are  years  85  through  92,  and  the  only  reason  it  declines  is  because 
it  is  a  race  between  mortality  and  frailty  as  to  which  will  win 
when  you  get  to  the  high  ages,  but  basically  this  product  should  be 
prefunding  this  huge  cost  to  take  care  of  the  frail  years  that  occur 
at  the  end  of  the  life  span. 

Because  of  the  very  high  cost  insurance  companies  charge  on 
level  premiums,  we  are  collecting  a  lot  more  than  they  need  in  the 
early  years  to  put  aside  with  investment  income  to  pay  the  claims 
that  occur  in  the  last  few  years  of  life.  This  leads  to  very  large  ac- 
cumulations of  equity. 

Another  way  of  looking  at  it  is  that  when  the  premium  rates  the 
companies  will  charge  double  about  every  5  years  of  age,  that  the 
right  to  continue  to  pay  the  rate  at  the  year  in  which  you  entered 
is  a  very  valuable  right,  just  like  it  is  with  life  insurance  policies, 
and  yet  if  the  person  fails  to  pay  premiums  they  lose  all  of  this, 
and  this  leads  to  what  I  call  the  dirty  little  secret  of  long-term  care 
insurance,  which  is  that  the  companies  are  counting  on  most  of  the 
policyholders  that  they  sell  to  to  lapse  their  policies  before  they 
need  the  benefits. 

I  have  worked  through  some  statistics  which  show  that  at  issue 
age  55,  that  with  an  annual  loss  rate  or  lapse  rate  of  5  percent  a 
year,  that  less  than  one  in  five  policyholders  will  actually  keep 
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their  pblicies  long  enough  to  have  benefits  paid  for  them  even  if 
they  should  subsequently  be  admitted  to  a  nursing  home. 

Even  at  issue  age  75,  only  around  40  percent  of  the  people  would 
be  projected  to  keep  their  policy,  and  this  is  not  with  the  fly-by- 
night  insurance  companies,  as  you  might  call  it,  this  is  with  the 
most  reputable  companies  that  sell  products  in  this  country.  I  have 
not  seen  an  actuarial  memorandum  that  did  not  project  an  annual 
loss  ratio  of  less  than  5  percent  a  year  in  the  long  run.  Some  com- 
panies are  projecting  10  percent,  15  years,  and  even  30  percent,  and 
so  what  they  are  going  to  do  is  collect  a  few  premiums,  and  then 
the  policy  lapses,  and  the  insurance  company  keeps  the  reserves. 

This,  coupled  with  the  regulation  of  rate  increases,  we  have  a 
typical  American  euphemism  of  "guaranteed  renewable,"  which 
means  they  can  raise  the  rates,  and,  of  course,  the  right  to  raise 
the  rates  far  enough  is  tantamount  to  the  right  to  cancel,  as  the 
example  that  someone  just  read  a  few  minutes  ago  of  $1,000  to 
$11,000  would  be  a  very  good  example. 

The  companies  want  the  right  to  raise  rates  because  they  say 
that  this  is  a  highly  risky  product,  and  I  am  forced  to  agree  that  it 
is  a  highly  risky,  perhaps  even  experimental,  product,  and  it  has 
not  yet  been  determined  that  this  product  is  necessarily  even 
viable. 

But  who  should  bear  the  risk  of  the  need  for  a  rate  increase?  An 
aging  policyholder,  perhaps  living  on  fixed  income,  or  an  insurance 
company?  I  think  you  should  consider  why  rate  increases  are  al- 
lowed in  this  field.  I  regard  it  as  being  an  historical  accident.  The 
regulation  that  was  applied  to  hospital  surgical  policies  and  to  Me- 
digap  policies  was  extended  to  long-term  care  policies.  However, 
most  of  the  policies  have  fixed  limits  that  they  will  pay,  and  by  the 
time  people  become  frail  that  is  what  the  policy  will  pay,  because 
inflation  will  have  inflated  the  cost  of  services  way  beyond  these 
fixed  amounts  that  the  policies  pay. 

So  they  really  have  their  payment  levels  fixed  per  day,  or  per 
visit,  or  per  week.  It  is  not  like  health  insurance  policies  that  pay 
for  the  cost  of  a  hospital  stay  or  physician  bill.  The  rate  of  increase 
in  hospital  surgical  costs  has  been  widely  regarded  as  unpredict- 
able, and  the  Congress  has  had  its  own  problems  with  that  with 
Medicare  and  Medicaid.  This  has  led  to  a  form  of  rate  regulation 
based  on  loss  ratios  which  I  call  the  benefits  bank.  The  basic  idea 
is,  if  the  insurance  company  shows  it  is  running  out  of  money,  they 
can  allow  it  to  have  a  rate  increase  based  on  their  need. 

There  is  no  particular  reason  to  apply  this  form  of  rate  regula- 
tion to  a  long-term  care  product  that  has  fixed  benefits.  There,  the 
insurance  company  is  only  at  risk  for  utilization  levels  and  not  for  | 
inflation.  The  rationale  for  the  rate  increases  in  the  hospital  surgi- 
cal  area  relates  to  the  unpredictable  of  hospital  surgical  medical  in- 
flation.  This  does  not  apply  to  policies  that  had  fixed  benefits. 

The  irony  of  the  situation  is  that  companies  that  sell  policies 
with  fixed  limits,  like  one  of  those  policies  that  pays  $100  a  day 
while  you  are  hospitalized,  where  there  is  no  risk  of  inflation,  these 
companies  find  that  they  can  get  rate  increases  easier  than  compa- 
nies that  have  very  large — are  fully  subject  to  hospital  medical  in- 
flation provided  they  ask  for  a  little  increase  frequently  and  docu- 
ment it  according  to  the  loss  ratio.  This  doesn't  make  any  sense;  it 
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is  backwards.  The  companies  that  have  to  have  rate  increases  in 
order  to  be  able  to  afford  to  pay  for  hospital  and  medical  services 
are  having  difficulty  getting  the  rate  increases,  and  the  companies 
selling  policies  that  really  have  no  need  for  the  rate  increases  are 
having  them  granted. 

I  maintain  that  rate  increases  for  this  product  should  simply  not 
be  allowed,  that  the  rates  ought  to  be  guaranteed  the  same  way 
they  are  with  a  life  insurance  policy,  and,  similar  to  life  insurance, 
I  think  that  there  should  be  nonforfeiture  benefits — in  particular,  a 
reduced  paid  up  nonforfeiture  that  reduces  the  benefits  in  propor- 
tion to  what  a  policy  has  paid  for  at  the  time  that  it  has  lapsed. 
The  insurers  will  say,  ''Ah,  yes,  but  that  will  increase  the  premi- 
ums." Yes,  it  will,  because  the  insurance  companies  will  have  to 
pay  benefits  to  a  much  larger  proportion  of  the  people  who  buy  the 
policies,  because  there  will  be  a  guaranteed  benefit  for  anyone  who 
had  paid  premiums  for  several  years. 

The  question  of  nonforfeiture  benefits  for  life  insurance  was  set- 
tled just  after  the  Civil  War  and  has  not  been  seriously  contested 
since  then.  For  the  same  reasons,  nonforfeiture  benefits,  particular- 
ly in  the  form  of  reduced  paid-up,  are  desperately  needed  in  this 
product. 

Thank  you,  Mr.  Chairman. 

Mr.  Wyden.  Thank  you,  all.  It  was  very  helpful,  and  just  to  take 
care  of  some  of  our  formalities,  we  would  like  to  have  introduced 
two  studies  at  this  point:  the  survey  of  industry  market  conduct 
and  also  the  survey  of  State  long-term  care  complaints,  if  those 
could  be  introduced  into  the  record  at  this  point. 

[Testimony  resumes  on  p.  147.] 

[The  prepared  statement  of  Mr.  Trapnell  follows:] 
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SUBXMMITTEE  ON  OVERSIGHT  AND  INVESTIGATIONS 
OF  THE 

CCMMl'i'i'EE  C»J  ENERGY  AND  COMMERCE 
U.S.  HOUSE  OF  REPRESENTATIVES 
HEARINGS  Oti  REGULATION  AND  SALE  OF  LONG  TERM  CARE  INSURANCE 


TESTIMDNY  BY  QOBTOti  R.  TRAENELL 
MAY  2,  1990 


INTRDDUCnCX^ 

Today  I  am  addressing  three  issues  that  I  believe  undermine  the 
effectiveness  of  long  term  care  insurance  policies  on  the  maricet  today  in 
protecting  aging  policyholders  fron  the  expense  of  long  term  care.  These 
are: 

o   The  absence  of  mandatory  non- forfeiture  benefits,  that  leads  to 
the  loss  of  any  value  for  the  insurance  for  the  majority  of 
purchasers. 

o  Allowing  rate  increases  by  the  insurers,  vMch  effectively 

transfers  the  risks  associated  with  offering  insurance  for  long 
term  care  from  the  insurers  to  aging  polic^iiolders. 

o    Inability  of  prospective  purchasers  to  assess  the  effect  of 
inflation  on  the  purchasing  pcwer  of  the  benefits. 

In  each  case,  solutions  to  the  problems  are  offered  that  would  greatly 
iirprove  the  effectiveness  of  long  term  care  insurance. 

The  iirportance  of  long  term  care  insurance  for  the  American  public  can  not 
be  exaggerated.    As  more  and  more  persOTis  ^Dproach  the  years  in  viiich  they 
may  be  frnil  and  facing  the  huge  ejqjenditures  that  may  be  required  for 
care,  sales  of  insurance  policies  may  be  expected  to  expand  into  a  hiige 
market. 

Pr^aring  for  the  enormous  cost  of  long  term  care  for  an  aging  population 
will  strain  the  financial  resources  of  this  nation.     (Documentation  of 
these  costs  is  presented  in  several  articles:    "Can  We  Afford  The  Elderly" 
in  Focus  2000.  American  Acaderry  of  Actuaries;  "Can  We  Afford  Public 
Funding  for  Long  Term  Care?",  Contingencies.  July  1990.)    It  is  thus 
crucial  to  the  national  interest  that  the  premium  dollars  collected  for 
long  term  care  insurance  provide  the  maximum  protection  possible  for  the 
cost  of  the  care  needed. 

Ihere  are  a  number  of  serious  defects  with  the  products  being  sold  today 
that  prevent  meeting  this  ciDjective.    These  include: 

o  Iftirealistic  level  of  care  requirements  for  receiving  benefits. 
Purchasers  do  not  understand  hew  limited  the  coverage  purchased 
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is.     (Scnoe  appear  to  have  been  drafted  more  with  an  intention  of 
limiting  claims  than  to  restricting  claims  to  valid 
circumstances. ) 

o    Illusory  benefits  for  home  care  (e.g.  following  at  least  90  days 
of  nursing  home  confinement) . 

o    Poor  quality  of  many  of  the  sales  presentations  that  mislead 
purchasers. 

o   Sales  to  persons  v^o  can  not  afford  to  keep  the  policies  in  force 
for  more  than  a  few  years. 

o   Absence  of  non-forfeiture  values,  and  consequent  loss  of  benefits 
by  most  paorchasers. 

o   Allowing  rate  increases  for  policies  with  fixed  benefits. 

o    Inadequate  and  misleading  inflation  protection. 

o  Ineffective  regulation  of  benefit  provisions  and  premium  rates, 
extrapolating  inappropriately  frcm  Medicare  sv:5plement  products 
and  acute  medical  care. 

o    Inappropriate  taxation  by  the  federal  government. 

o    Inadequate  technical  information  on  solvency  standards. 

In  ccmnenting  on  the  inadequacies  of  the  products  on  the  market,  I  do  not 
want  to  minimize  the  risks  faced  by  the  insurers,  v*iich  make  long  term 
care  still  an  experimental  coverage,  ^^lich  may  or  may  not  prove  to  be 
viable. 

But  on  the  other  hand,  if  the  products  do  not  meet  the  needs  of  the 
public,  I  believe  they  should  not  be  sold.    Aging  Americans  should  not  be 
regarded  as  guinea  pigs  for  ejqjeriments  by  insurance  ccnpanies. 

Most  of  the  deficiencies  that  I  find  in  current  products  are  the  result  of 
the  financicil  incentives  given  insurers  by  the  market  place. 
Specifically,  insurers  that  incorporate  objectionable  features,  or  that 
fail  to  incorporate  features  that  would  protect  policyholders  better,  can 
charge  much  lower  premium  rates.    The  primary  reason  for  the  lower  premium 
rates  is  that  they  will  pay  fewer  benefits.    Unfortunately,  the  purchasers 
are  not  able  to  evaluate  the  features  of  different  policies  well  erxxss^  to 
make  wise  choices.    Thus  like  a  versicai  of  Gresham's  law,  the  poor 
products  drive  out  the  good. 

The  regulators  in  state  insurance  departments  should  not  be  blamed  for 
this  situation.    Ihe  product  is  very  new  and  not  well  understood. 
Further,  insurance  d^)artments  are  not  staffed  with  long  term  care 
insurance  esq^erts,  vAio  are  in  very  short  simply  nationally. 
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In  ny  cpinion,  legislation  will  be  needed  to  change  these  perverse 
incentives  if  the  public  interest  is  to  be  served.    In  addition,  the 
measures  would  greatly  reduce  the  burden  on  state  regulators,  and  permit 
them  to  concentrate  on  other  problems. 

Need  for  Reduced  Paid  Nbn-f orf eiture  Values 

Most  of  the  need  for  long  term  care  occurs  at  the  end  of  the  life  span, 
during  the  last  year  or  two  before  death.    The  deterioration  of  the 
piiysical  functioning  of  the  body  may  lead  to  the  need  for  personal 
assistance,  vAiich  constitutes  the  heart  of  long  term  care.    Frailty  is 
thus  a  stage  through  vMch  many  aging  individuals  progress  on  the  way  to 
death.    Althou^  there  are  many  conditions  that  require  tertporary  personal 
care,  such  as  hip  fractures,  care  for  these  constitute  only  a  smeill 
proportion  of  long  term  care. 

Figure  1  shows  the  number  of  nursing  hone  days  that  will  be  used  by  a 
cohort  of  aging  individuals.    Confinements  increase  exponentially  by  age 
until  around  age  92,  when  the  mortality  rate  rises  so  fast  that  the  number 
of  persons  confined  begins  to  drop  sharply.    As  shown  by  Figure  2,  the 
proportion  of  persons  confined  in  nursing  hcanes  at  each  age  continues  to 
rise  into  the  late  ninety's,  the  last  ages  for  v*iich  we  have  any  valid 
data.    Around  75%  of  nursing  home  days  occur  after  age  85,  and  57%  after 
age  90.    As  a  result  of  the  high  level  of  utilization  at  advanced  ages, 
attained  age  premiums  are  irtpractical,  since  few  could  afford  to  pay  the 
cost  of  care,  and  only  those  v*io  knew  that  they  would  be  confined  within  a 
year  or  so  would  continue  to  pay  them. 

For  these  reasons  the  most  ittportant  function  of  a  long  term  care 
insurance  policy  should  be  to  provide  prefunding  for  the  huge  cost  of 
services  needed  at  the  end  of  the  life  span.    To  serve  this  purpose,  a 
level  premium  can  be  set  at  a  level  much  hi^ier  than  needed  in  the  early 
years  so  that  the  excess  can  be  saved  and  invested,  jiast  as  it  is  in  a 
traditional  level  premium  life  insurance  policy.    Figure  3  shews  the 
proportion  of  the  benefits  that  can  be  funded  from  investment  inccsne  by  a 
well  designed  nursing  home  policy  with  a  true  level  premium.    Around  45% 
of  the  inccme  should  come  from  investing  the  reserves  at  issue  age  65,  and 
around  60%  at  issue  age  55. 

True  level  premium  long  term  care  insurance  leads  to  the  accumulation  of 
substantial  assets  by  the  insurer.    Figure  4  shows  the  average  assets  (or 
"reserves")  that  should  be  held  by  an  insurer  for  a  true  level  premium 
policy  issued  at  age  65.    For  some  one  v*io  has  bought  a  "level  premixam 
policy",  the  ri^t  to  pay  the  rate  for  their  entry  age  is  a  Vciluable 
ri^t,  and  Figure  4  shows  the  value  at  each  duration  of  that  ri<^t  under  a 
long  term  care  policy  with  premiums  that  really  are  level. 

I  have  to  note,  unfortunately,  that  this  is  not  vdiat  is  h^^ening  today. 
If  policiliolders  fail  to  pay  every  premium  v*ien  due  until  they  reach  the 
ages  at  vMch  most  frailty  occurs,  they  lose  all  of  this  equity  and  have 
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nothing  to  shew  for  the  money  spent.  The  insurers  have  taken  advantage  of 
this  fact,  to  the  detriment  of  their  aging  policyholders. 

Uie  dirty  little  secret  of  the  Icng  term  care  insurance  business  is  that 
most  of  the  ccnpanies  issuing  policies  do  not  expect  them  to  remain 
infaroe  Icng  eaxxjgh.  to  benefit  the  purchasers.    The  insurers  assume  that 
most  will  eventually  fail  to  pay  the  premiums,  and  let  their  policies 
"lapse".    And  no  matter  hew  much  has  been  paid  before  they  lapse,  the 
policyholder  will  receive  nothing. 

You  do  not  have  to  acc^rt  my  testimony  on  this  point.    You  can  verify  this 
characterizaticn  by  examining  the  actuarial  memoranda  that  tlie  insurers 
file  with  the  insurance  coipanies.    I  have  reviewed  a  number  of  them,  and 
with  the  exception  of  those  I  have  pr^ared  myself  I  have  yet  to  see  any 
that  did  not  assume  long  run  lapse  rates  Icwer  than  5%  each  year,  with 
most  higher,  ranging  up  to  30%.     (I  most  caution  that  the  "actuarial 
assumptions"  in  these  memoranda  may  or  may  not  reflect  v^iat  the  insurer  is 
really  assuming.) 

Figure  5  shews  the  inplications  of  sudi  lapse  rates.    The  figiire  shows  the 
prcporticns  of  those  among  the  purchasers  who  are  subsequently  confined  in 
a  nursing  heme  that  are  being  projected  by  the  insurers  to  still  be 
covered  ^tihsn  they  are  admitted.    The  figure  shews  the  number  of  admissions 
fran  a  cchort  of  1000  persons  purchasing  policies  at  three  issue  ages  (55, 
65  and  75)  if  all  ke^  their  policies  until  death  and  with  annual  1^5se 
rates  of  5%  and  15%  respectively.    The  younger  the  issue  age,  the  hi<^er 
the  prcporticn  that  lapse  before  admission.    This  is  because  with  annual 
lapse  rates  taking  out  a  fixed  prcporticai  each  year,  the  longer  it  is 
before  the  high  utilization  years  (e.g. after  age  85) ,  the  higher  the 
prcporticxi  who  leave. 

Note  that  at  issue  age  55,  with  a  5%  annual  lapse  rate  (vdiich  as  I  noted 
above  is  the  lowest  I  have  seen  in  the  actuarial  memoranda  other  than  my 
own)  the  insurer  is  assuming  that  of  those  \Aio  are  actually  ocnfined  to  a 
mrsing  hone,  less  than  one  in  five  will  keep  the  policy  Icng  ennugh  to  be 
insured  \A»en  they  are  admitted.    The  proportions  are  better  at  later  issue 
ages,  28%  at  issue  age  65  ard  37%  at  issue  age  75.    But  with  this  degree 
of  effectiveness,  should  such  policies  be  permitted  to  be  sold?    I  leave 
it  to  you  to  draw  your  cwn  conclusions  about  the  value  of  these  products. 

Facts  similar  to  those  presented  above  led  to  the  \miversal  adcption  of 
ncai-forfeiture  values  in  life  insurance  policies  in  the  decade  after  the 
Civil  War.    They  have  not  been  seriously  questioned  since. 

LCTig  term  care  is  different  frcm  life  insurance  in  irnportant  ways, 
however,  that  affect  the  kird  of  non- forfeiture  values  that  shculd  be 
offered.    For  ave  thing,  a  cash  value  is  not  practical.    A  large 
proportion  of  dying  policyholders  would  manage  to  withdraw  and  collect  the 
cash  value  if  the  condition  they  were  suffering  frcm  is  such  that  a 
prolcxTged  coifinement  in  a  nursing  hone  is  unli>:ely. 
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The  other  roost  prevalent  fom  in  life  insurance,  paid  up  term,  does  not 
serve  the  public  interest.    In  life  insurance,  the  most  immediate  need  is 
often  to  provide  the  maximum  protection  possible  for  the  d^jendents  of  a 
wage  earner  until  the  children  are  grcwn  and  finish  their  education,  or  to 
enable  the  surviving  spouse  to  pay  off  a  mortgage.    Thus  the  needs  are 
often  greatest  in  the  years  immediately  following  a  lapse  of  a  policy. 
The  opposite  is  the  case  for  long  term  care.    If  the  policitiolder  does  not 
ke^  it  until  the  period  of  maximum  risk  of  frailty  at  the  end  of  their 
lives,  it  will  not  have  served  them  at  all.    A  paid  \jp  tem  would  provide 
full  protection  throu^  a  date  that  may  be  before  or  after  the  period  of 
frailty,  kind  of  like  a  lottery. 

The  optimum  form  of  non-forfeiture  benefit  is  a  "reduced  paid  \jp  benefit". 
A  reduced  peiid  \jp  does  just  vSiat  it  says,  it  reduces  the-  fixed  benefits  in 
a  nursing  hcroe  policy  to  the  proportions  that  can  be  financed  by  the 
equity  accumulated  to  date  from  paying  premiums  hi^er  than  are  needed  in 
the  early  years  of  a  policy.    A  reduced  paid-x^)  nonforfeiture  value  would 
provide  for  the  continuation  of  coverage  under  a  policy  that  would 
otherwise  e>^ire  for  noipayroent  of  premiums.    The  policy  continues  in 
force  for  the  life  of  the  insured,  but  with  reduced  benefits.  The 
reduction  in  benefits  is  calculated  to  reflect  the  present  value  of  that 
proportion  of  premiums  that  are  not  paid  as  a  result  of  the  Ic^jse. 

Each  policy  would  include  a  table  shewing  vdiat  the  reductions  would  be  if 
premiums  are  discontinued  after  any  number  of  years.    At  any  duration,  the 
appropriate  reduced  paid  vp  percentage  should  reflect  the  equity  interest 
of  the  policyholder  in  the  policy,  vtiioh  will  vary  by  issue  age  and 
duration.        studies  show  that  scane  reduced  paid  \jp  values  can  be  offered 
as  early  as  the  second  and  third  policy  years  (at  least  if  the  first  two 
years  of  premiums  are  not  used  vp  in  excessive  sales  and  issue  costs) . 
Substantial  reduced  paid  up  values,  e.g.  25%  of  the  benefit  amounts  can  be 
offered  by  the  end  of  the  fifth  year  at  older  issue  ages. 

The  reduced  paid-up  percentage  can  apply  to  all  benefits  in  the  policy  or 
just  to  nursing  heme  care.    The  latter  may  be  preferable,  since  the 
administrative  cost  for  paying  hca^oe  care  benefits  is  much  hi^ver  than  for 
nursing  home  benefits.    If  the  reduced  paid-i^  percentage  was  very  low,  it 
could  cost  more  in  administrative  e^^jenses  to  pay  the  home  care  benefit 
than  the  benefit  itself  is  worth.    In  contrast,  payment  of  nursing  hcroe 
clciims  requires  a  tiny  percentage  of  benefit  payments,  since  the  condition 
of  most  \Aio  are  admitted  is  such  that  they  are  clearly  eligible  for  the 
rest  of  their  confinement.    Thus  the  average  benefits  payable  are  very 
large  relative  to  the  cost  of  paying  clciims. 

The  best  way  to  require  reduced  paid  \jp  non-forfeiture  values  is  to 
prcamiLgate  the  percentages  that  must  be  offered  directly  in  legislation  or 
throu^  a  regulatory  process.    This  way  eill  insurers  would  have  to  meet 
the  same  standard.    It  would  also  remove  from  policy  cxaiparisons  any  need 
to  evaluate  this  ccarplex  feature  (vdiich  consumers  have  not  valued  enou^ 
to  insist  on) .    It  would  also  avoid  the  situation  in  life  insurance,  vAiere 
the  level  of  cash  values  is  widely  manipulated  to  achieve  other  purposes: 
e.g.  to  eiiphasize  the  investment  (and  tax  avoidance)  adjects  by  having 
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hi^  cash  valxies.    If  left  to  the  insurers,  the  martet  incentives  that 
have  disccxiraged  all  but  a  few  insurers  frcm  offering  non- forfeiture 
values  W3uld  lead  to  each  minimizing  the  reduced  paid  \sp  percentages.  I 
particularly  reccmmerd  such  unifonn  percentages  to  any  policy  sold  to 
aging  persons,  vho  have  difficulties  in  understanding  much  less  ccsiplex 
aspects  of  insurance  policies. 

Sane  insurers  may  ccsiiplain  that  non-forfeiture  values  will  increase 
premiums.    They  are  correct.    But  as  ycu  can  see  frcm  the  proportions  in 
Figure  5,  the  main  reason  why  is  that  the  insurers  would  have  to  pay 
benefits  to  several  times  as  many  policyholders  \*o  are  eventually 
confined.     (There  is  another  reason  v^y  the  premi\ims  of  many  insurers 
would  have  to  be  increased.    These  are  discussed  below. ) 

this  point  it  is  vrorth  examining  sane  of  the  reasons  v^y  aging 
policyholders  allcw  their  policies  to  lapse.    These  include: 

o   Reduced  corpetence,  i.e.  elderly  persons  lose  their  ability  to 
keep  track  of  their  finances  and,  thvis,  fail  to  make  the  required 
payments.    Ironically,  the  process  of  beccming  frail  is  likely  to 
lead  first  to  failure  to  do  such  things  as  paying  bills. 

o   Loss  of  a  ^xxise  or  other  ccsrpanion  v^o  was  managing  their 
affairs. 

o   Running  out  of  money,  perhaps  precipitated  by  a  large  expenditure 
for  medical  care. 

o    Inability  or  unwillingness  to  pay  a  premium  rate  increase. 

o    Deciding  that  there  are  other  needs  for  the  inccine  that  are  more 
inportant,  such  as  r^mrs  needed  an  their  house,  a  grandchild  in 
financial  difficulties,  a  sharp  salesman,  etc.    The  process  of 
aging  leaves  the  elderly  vulnerable  to  poor  decision  making. 

o    l£3es  of  assets  to  protect  or  the  cOTiclusion  that  they  will  becane 
dependent  on  Medicaid  anyway. 

Vliai  this  list  is  examined,  it  is  not  clear  why  it  is  ever  equitable  for 
an  insured  aging  person  to  lose  their  equity  in  the  policies  can  which  they 
have  paid  premiums  for  a  number  of  years.    Peihaps  the  greatest  ircry  is 
1±a:t  one  of  the  major  synptcms  t±>ait  an  aging  person  is  becxming  frail  is 
losing  track  of  sinple  financial  transactions  -  lite  rpmpniyring  to  pay 
the  praniutt  for  the  Icng  te^rm  care  insurance  policy.    Hew  often,  I  wonder, 
does  the  family  of  an  aging  person  discover  not  only  hew  much  worse  the 
situation  has  becane  than  they  realized,  but  that  the  insurance  prstiium 
has  not  h&en  paid. 

Consider  also  the  position  of  a  policyholder  follcwing  a  large  premium 
rate  increase.    A  pnxient  consumer  who  carefully  budgeted  purchases  of 
long  term  care  insurance  may  be  presented  with  a  rate  increase  beyond 
their  capacity  to  pay.    But  the  coTSumer  is  presented  with  the  dilemma  of 
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paying  it  or  losing  eill  egoity  frcro  past  payments.    And  since  premium 
payments  for  long  term  care  insurance  are  primarily  to  prefund  future 
costs  rather  than  for  any  current  protection,  they  will  lose  cill  benefits 
of  having  paid  past  premiums.    This  is  extremely  unfeiir. 

There  is  another  aspect  of  this  matter  that  bears  on  the  public  interest, 
with  \Aiicii  this  Ccanmittee  should  be  particularly  interested.    That  is  the 
effect  of  losses  and  the  absence  of  non-forfeiture  values  on  benefits 
available  frcm  insurance  policies  for  those  polic^iiolders  vdio  eventually 
beccsme  eligible  for  Medicaid.    Most  policyholders  may  be  ei^jected  to  let 
their  policies  lapse  if  their  inccane  declines  to  the  point  that  they 
beccane  eligible  for  Supplemental  Security  Incane  or  Medicaid  on  a 
medically  needy  basis.    Medicaid  will  thus  make  \ip  for  the  l^sed 
benefits.    Mandatary  reduced  paid  xjp  ncn-forfeiture  benefits  will  assure 
that  any  Medicaid  beneficiary  \dho  paid  substantial  praniums  for  a  long 
term  care  policy  will  ocntribute  toward  the  cost  of  their  own  nursing  heme 
stay> 

There  are  many  retired  persons  with  substanticil  assets  but  relatively 
little  inccme.    Some  of  them  buy  long  term  care  policies  even  thou^  it 
should  be  clear  that  they  cannot  afford  to  ke^  on  paying  premiums  long 
enou^  to  benefit  from  the  policies.    Many  such  persons  will  become 
eligible  for  Medicaid  if  they  have  a  long  confinement  in  a  nursing  home. 
If  their  policies  had  reduced  paid  vp  non-forfeiture  values  at  the  point 
at  vAiich  they  failed  to  pay  the  premium,  there  would  have  been  benefits 
that  directly  reduced  the  cost  of  the  Medicaid  program. 

Althou^  the  effect  of  mandatory  non-forfeiture  values  on  Msdicedd  outlays 
would  be  very  small  at  first,  over  time  it  could  accumulate  to  substantial 
amounts.    (It  is  noteworthy  that  the  Brookings-ICF  studies  concluding  that 
private  insurance  would  not  reduce  Medicaid  costs  significantly  cilso 
assumed  that  any  polic^iiolder  with  declining  inccane  would  lapse  their 
policies.)    Vihen  you  look  at  the  enormous  esqienditures  that  will  be  made 
by  Medicaid  for  long  term  care  in  the  lc»ig  run  future,  the  offset  may  be 
needed  for  the  nation  to  afford  to  continue  these  programs  at  their 
present  levels. 

Rate  Increases 

The  next  topic  that  I  would  like  to  disaiss  is  how  rate  increases  are 
regulated  for  long  term  care  polici^.    Most  policies  are  vtot  is  known  in 
the  insurance  business  as  "guaranteed  renewable".    This  means  that  the 
insurer  will  renew  -  but  at  a  rate  of  their  choosing  (unless  restricted  by 
regulation) .    If  the  rates  are  increased,  they  must  be  raised  for  everyone 
insured  cai  the  same  policy  form.    Rate  increases,  as  you  probably  can 
imagine,  lead  to  more  controversy  in  individual  or  small  groi?)  heeilth 
insurance  than  any  other  matter. 

To  assess  v^ther  rate  increases  are  appropriate  for  long  term  care 
insurance,  one  must  consider  v^y  insurers  are  cdlowed  to  raise  rates  on 
hospital  and  mediccQ.  coverages  to  begin  with.    The  reascai  is  that  both 
insurers  and  regulators  have  found  that  ho^itcil  and  medical  inflation 
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rates  are  essentially  impredictable,  a  prdolem  the  Congress  has  also  had 
with  Medicare  and  Medicaid.    Ihus  policies  that  have  benefits  ejq^ressed  in 
terms  of  hc^ital  and  inedical  services  mist  have  rate  increases  virtually 
every  year,  or  no  insurer  would  offer  them.    Uiis  fundamental  fact  has  led 
to  the  widespread  acc^tance  of  policies  for  ;*iich  rate  increases  are 
permitted. 

Further,  in  order  to  control  the  rate  of  increases,  regulators  have 
focused  on  loss  ratios  as  a  measure  of  vdien  and  hew  much  is  justified. 
But  preoccL^jation  with  loss  ratios  to  control  rate  increases  has  in  turn 
led  to  what  I  refer  to  as  a  "benefits  bank"  mentality.    When  an  insurer 
demcxTstrates  to  the  satisfaction  of  the  regulators  that  the  insurer  needs 
a  rate  increase,  it  is  permitted.    This  is  tolerated  only  because  no 
insurer  in  their  ri^t  mind  would  guarantee  benefits  that  d^^end  on  the 
rate  of  increase  in  medical  care  costs,  and  even  if  they  did,  purchasers 
would  not  be  willing  to  pay  that  much  \jp  front. 

But  this  raticsTale  for  rate  increases  does  not  ^ply  to  policies  that  fix 
the  amount  they  will  pay.    For  exanple,  payments  by  hospital  indemnity 
policies  (the  kind  that  pay  $100  per  day  vdrLle  you  are  hospitalized)  do 
not  depend  cn  hospital  costs,  but  only  on  the  number  of  days  spent  in  a 
ho^ital.    The  latter  is  relatively  easy  to  predict,  changing  only  slowly 
frcm  year  to  year,  and  has  actually  decreased  in  recent  years.    An  irony 
of  present  regulatory  procedures  is  that  insurers  that  ask  for  frequent 
small  rate  increases  for  indemnity  policies  usually  get  them,  based  on  the 
loss  ratios  of  the  insurers,  even  when  hospital  admission  rates  are 
falling.      Yet  many  insurers  have  difficulty  obtaining  rate  increases  for 
policies  with  benefits  that  are  fully  subject  to  the  effects  of  inflation 
in  the  cost  of  medical  care.    Hiis  is  backwards! 

Nearly  all  nursing  hone  policies  on  the  market  have  a  maximum  amount  that 
will  be  paid  per  day.    Further,  at  all  but  the  advanced  issue  ages  (e.g. 
over  age  80) ,  it  will  be  a  number  of  years  before  many  benefits  will  be 
paid.    By  the  time  that  the  policyholders  reach  the  ages  that  most 
ccnfineanents  occur,  the  cost  of  a  nursing  heme  day  will  be  much  hi(^er 
than  the  TTwyimiim  amounts,  even  with  the  provisions  for  "inflation 
protecticn"  available  on  the  market  today.    These  policies  are  for  all 
practicsLL  purposes  fixed  indemnity  policies,  similar  to  those  that  pay 
$100  per  hospital  day.    The  insurers  are  not  really  at  risk  for  inflation, 
but  only  for  admission  rates  and  the  average  length  of  stay.    Hus  the 
reascns  %*y  insurers  are  permitted  to  raise  premium  rates  for  ho^itcil  and 
medical  cc^/eiages  do  not  apply  to  this  product. 

Further,  the  need  for  rate  increases  is  none  of  the  policytiolder's  doing. 
Whatever  the  reasons  that  the  initial  rates  proved  inadequate,  it  was  not 
the  polici^KDlders'  fault.    Thus  the  part^  that  contributes  least  to  the 
situation  leading  to  the  need  for  a  rate  increase  is  forced  to  bear  the 
full  financial  burden,  throu^  payment  of  v^tever  is  demanded  -  or 
forfeiture  of  all  that  has  been  paid  before  and  all  future  protection. 
This  is  a  ccnpletely  unacc^rtable  Hobson's  choice  for  the  insured. 
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VJhen  the  effect  of  raising  premium  rates  on  aging  polic^liolders,  many  on 
limited  or  fixed  incxanes,  is  taken  into  consideration,  it  is  ny  ocntentioi 
that  rate  increases  should  not  be  permitted.    In  the  technical  jargon  of 
insurance,  all  long  term  care  policies  that  have  a  maxiinum  amount  that 
will  be  paid  for  each  day,  visit,  week,  etc.  should  be  required  to  be 
"noncancellable" . 

The  insurers  may  object  that  this  is  a  very  risky  new  product  and  without 
the  protection  of  being  able  to  raise  rates,  they  would  not  offer  the 
product  or  would  do  so  only  at  a  much  higher  cost.    Let  me  deal  with  these 
arguments  in  turn. 

First,  it  mist  be  ackncwledged  that  this  is  a  risky,  even  ejqjerimental 
product,  vAiose  feasibility  on  a  guaranteed  rate  basis  is  not  assured  at 
this  time.    The  risks  that  insurers  must  face  in  issuing  long  term  care 
insurance  policies  are  major.    They  include  the  absence  of  utilization 
data  from  insured  lives,  the  absence  of  any  really  reliable  data  for  home 
care  utilization,  absence  of  any  way  to  determine  hew  the  courts  will 
interpret  specific  language  incorporated  in  the  policies,  absence  of 
experience  with  the  inpact  of  case  management,  uncertainties  with  respect 
to  federal  income  taxation  and  the  long  run  risks  of  changes  in  the  si:?ply 
of  nursing  hemes  and  changes  in  hew  the  courts  interpret  the  policies.  I 
do  not  want  to  play  down  these  risks. 

But  I  ask  who  is  in  the  best  position  to  take  the  risks  involved  in  this 
business;  aging  polic^tdders  or  insurance  ccnpanies?    Insurers  have 
largely  dealt  with  the  risks  inherent  in  insuring  long  term  care  by 
avoiding  them  -  and  transferring  the  risks  to  aging  policiliolders  in  terms 
of  unpredictable  rates. 

Further,  many  of  the  insurers  are  relying  on  lapses  to  avoid  risks.  As 
several  actuaries  have  pointed  out  to  me  to  justi:^  deficiencies  in  their 
rating  models,  the  longer  run  assuitptions  have  only  a  small  inpact  on  the 
premium  rates  with  the  lapse  rates  they  assume.    This  has  been  used  as  an 
excuse  to  avoid  the  effort  and  expense  required  to  become  ejqjert  in  long 
term  care  and  develcp  rating  models  that  esdiaust  the  considerable  data 
that  is  avciilable. 

In  fact,  the  ri^t  to  raise  premiums  has  led  to  a  predatory  business 
strategy  that  I  will  refer  to  as  the  "rate  increase  and  reserve 
confiscation"  strategy.    It  is  a  well  kncwn  fact  of  the  insurance  business 
that  lapses  increase  in  prcportion  to  rate  increases.    Thus  if  the  rates 
are  raised  enough,  the  insurer  benefits  in  two  ways.    First  there  is  the 
additicaial  premium.    But  a  more  iitportant  source  of  financial  gain  may  be 
from  increased  lapses.    Refer  back  to  Figure  4  to  see  how  much  financial 
gain  accrues  to  an  insurer  from  each  policy  that  lapses.    For  this  reason 
some  consultants  advise  their  clients  to  adept  "optimistic"  assuirptions 
and  at  least  one  advises  clients  that  they  can  raise  premium  rates  15%  to 
25%  every  three  to  five  years.    In  the  absence  of  ncn-forfeiture  valiies, 
rate  increases  can  be  particulary  im^ir  to  policyholders.    Ihey  Bust  pay 
vbatsv&c  is  deoemded  -  or  forfeit  their  equity  in  the  policy. 
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A  pattern  of  rising  rates  hurts  policyholders  in  additional  ways.    It  is 
important  in  a  product  of  this  type  to  share  the  risX  as  widely  as 
possible  and  to  ocrain  the  rflxljTium  help  from  investment  incoie  to  defray 
the  cost  of  the  care.    But  when  insurers  charge  increasing  rates  rather 
than  level  rates,  the  portion  paid  from  irivestnent  inccsne  drcps  sharply, 
and  a  hi^ier  propcrticn  of  prsniunss  must  be  paid  by  the  survivors. 

Several  possible  rating  patterns  are  illustrated  in  Figure  6.    In  each 
case  the  total  preriurs  and  investment  incoDs  raise  just  enough  incoie  to 
pay  the  benefits  and  expenses  'jnder  a  typical  long  term  care  insurance 
policy.    Note  that  the  preni'jn:  rate  rises  to  a  laich  higher  multiple  of  a 
level  presnium  than  the  disccunt  saved  in  the  early  years.    For  exanple,  in 
the  most  extreae  ill'ustraticn,  labeled  "predatoiy^  pricing"  (for  ciDvious 
reasons)  a  rate  that  starts  out  at  half  a  true  level  premium  winds  up  at 
nearly  double  that  rate. 

Figure  7  shews  part  of  thje  reason  why.  Ihe  prcportion  of  the  outlays  of  a 
policy  issLted  at  age  55  that  is  paid  fran  investment  inccsne  falls  fron  61% 
with  a  level  pranium  to  53%. 

But  this  is  only  part  of  the  story.    There  is  an  additional  loss  of  risk 
sharing  which  I  will  refer  to  as  the  "reverse  tontine  effect".  Especially 
at  the  older  issue  ages,  many  of  the  policitiolders  die  before  the  rate 
increases  can  occur.    That  means  that  thie  full  burden  of  the  additional 
presnium  falls  cn  the  survivors,  who  wdnd  up  paying  a  higher  portion  of  the 
total  than  would  have  been  the  case  with  a  level  premium.    Thus  the  risk 
is  not  spread  as  widely. 

Consumers  do  not  recognize  these  possibilities,  which  are  caonter- 
intuitive.    Ihere  is  the  irony  that  the  insurer  that  charges  the  hi<^iest 
presnium  rates  may  be  the  best  buy.    In  any  event,  determining  the  best 
valvie  requires  a  judgment  of  the  cccpetence  and  intentions  of  the  insurer, 
which  are  difficult  for  the  most  s<^iiisticated  purchaser  to  determine  (and 
can  change  over  time) .    Thus  the  insurers  follcwing  the  lev  initial  rate 
strategy  outsell  th^e  insurers  that  rate  more  responsibly,  another 
application  of  Gresham's  law  to  insurance  products. 

Inadequate  Disclosure  of  the  Inpact  of  Inflaticn 

The  last  topic  that  I  will  discuss  is  the  difficulty  that  purciiasers  have 
in  assessing  the  likely  effect  of  inflation  on  the  ainount  of  benefits  ;*en 
they  hprrmp  frail. 

As  noted  above,  nearly  all  long  ter:n  care  policies  sold  today  have  benefit 
TTwvHTTiTmg  that  effectively  fix  the  benefits  that  will  be  paid.     (There  is 
cne  exception,  a  policy  that  pays  for  75%  of  the  actual  cost  of  the 
nursing  hone  care  needed.)    Sane,  hcwever,  have  "inflation  protection" 
that  adjusts  the  inriyirpnm  amcajnts  that  are  payable.    There  are  tvio  methods 
in  cannon  use: 

o    The  daily  p^xir^TTng  (and  usually  the  lifetime  maximum)  are 
ircreased  by  a  fixed  amount  each  year  (usually  expressed  as  a 
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percentage  of  the  original  maxinoM  amounts)  for  a  certain  number 
of  years  (e.g.  twenty) .    These  may  be  called  "predetermined  fixed 
additive  increments",  i.e.  a  5%  annual  adjustment  for  twenty  years 
to  a  $100  per  day  benefit  will  result  in  benefit  amounts  of  $100, 
$105,  $110,  $115,  etc. ,  eventually  reaching  $200. 

o   Policiliolders  may  elect  to  increase  the  maximum  amounts,  but  must 
pay  the  premium  rate  at  the  age  they  have  reached.    These  may  be 
called  "attained  age  increments".    Seme  policies  guarantee  the 
issue  of  such  increments  (under  certain  conditions  to  reduce  anti- 
selection)  . 

Another  method  is  to  conpound  the  maximum  benefit  amounts  (e.g.  $100,  $05, 
$110.50,  $116.50,  etc.)  for  a  certain  nuniber  of  years  (e.g.  eventually 
reaching  $300  in  the  twentieth  year) .    This  tyjpe  of  inflation  adjustment 
may  be  Ccilled  a  "predetermined  fixed  ccstpound  increment".    It  provides 
much  better  protection  since  inf laticai  ccaipounds  and  is  not  additive  in 
its  impact  on  purchasing  pcwer.    But  I  knew  of  only  one  such  policy  on  the 
market. 

For  those  with  predetermined  fixed  additive  increments,  premiums  may  be 
"level"  (i.e.  guaranteed  renewable)  or  may  also  increase  in  the  same 
manner  as  the  benefits.    This  can  be  justified  on  the  grounds  that  at 
least  one  ccarponent  of  policyholders'  inccmnes,  their  socieil  security 
benefit,  also  increases  with  inflation. 

There  are  serious  problems,  however,  with  each  of  these  methods, 
a.    Predetermined  fixed  additive  increments 

The  primary  prdalem  with  fixed  additive  increments  is  that  the  benefits 
will  not  ke^  pace  with  the  inflation  rates  projected  by  most  observers. 
A  major  ccaiponent  of  all  long  term  care  services  is  labor,  and  average 
wage  rates  are  projected  to  increase  at  rates  of  5%  or  more  over  the  long 
range  future  (e.g.  by  the  Social  Security  Administration) .    Further,  the 
e^qansion  of  supply  that  will  be  needed  to  care  for  a  r^idly  increasing 
aged  population  and  quality  iirprovements  should  produce  hi^er  rates  of 
increase. 

For  illustration.  Figure  8  shews  the  iitpact  of  an  annual  inflation  rate  of 
6%  cm  the  purchasing  pcwer  of  policies  with  different  kinds  of  inflaticsi 
protection.    (It  is  likely  that  the  rate  of  increase  in  nursing  heme  costs 
per  cay  will  exceed  6%  per  year.)    As  can  be  seen,  policies  with  additive 
increases  do  not  ke^  pace  with  inflation,  >*iich  ocnpounds.    Note  that  the 
policy  with  a  5%  predeterminei  ccaipounded  inflation  adjustment  does  a  much 
better  job,  at  least  before  the  inflation  protection  is  terminated  cifter 
20  years.    Figure  8  also  exposes  another  aspect  of  these  policies. 
Because  inflation  is  endemic,  long  term  care  policies  without  a  fully 
ccmpounded  inflation  adjustment  for  an  indefinite  number  of  years  are 
recilly  providing  a  continually  reducing  benefit. 
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The  diff ioilty  that  I  see  is  that  most  purchasers  xmderestimate  the  inpact 
of  inflaticn  over  a  number  of  years  and  do  not  think  in  terms  of  ccnpound 
rates  of  inflaticxi.    They  do  not  have  any  way  to  project  the  likely 
situation  in  the  years  v*ien  they  will  be  frail. 

A  partial  solution  to  this  problem  may  be  to  require  disclosure  of  the 
inpact  of  inflation  on  the  purchasing  power  of  the  benefits.    This  would 
require  a  baseline  estimate  of  the  rate  of  inflation.    The  estimates 
prepared  by  the  Health  Care  Financing  Administration  could  provide  such  a 
benchmark. 

b.    Attained  age  increments 

Offering  increments  to  coverage  at  attained  age  premium  rat^  has  the 
cpposite  problem.    The  benefits  may  increase  with  inflation,  but  the 
premium  rates  go  up  so  much  faster  than  inflation,  that  few  policyholders 
will  be  able  and  willing  to  pay  them.    Figure  9  illustrates  the  pr(±»lem. 
The  premium  for  a  policy  that  is  kept  fully  up  to  date  for  inflation  rises 
with  a  nudi  ste^jer  slope  than  the  benefits.    In  fact,  policiliolders  will 
reach  an  age  vAiere  they  will  pay  more  for  the  increments  than  they  did  for 
the  original  coverage. 

There  is  another  technical  problem  with  attained  age  increments.    This  is 
the  anti-selection  that  can  be  anticipated  at  each  age  at  vhidi  they  are  - 
offered.    Since  a  much  higher  prcportion  of  these  \jh.o  are  likely  to  be 
ccaifined  the  next  year  or  two  will  take  the  increments,  the  insurer  must 
either  prefund  this  "anti-selection",  restrict  it  in  some  way  or 
underwrite  the  increments.    Of  these  alternatives,  screening  those  vdio 
wish  to  take  the  increments  is  the  worst  for  public  policy  since  those  v*io 
need  it  most  are  precluded  from  buying.    Prefunding  is  also  difficult, 
since  purchasers  are  xanlikely  to  be  willing  to  pay  enough  more  in  initial 
premium  rates  for  the  options.    Guaranteed  issue  in  restricted 
circumstances  is  the  best  cption,  but  the  restrictions  must  limit  the  age 
at  vdiich  they  are  offered,  precluding  full  protection  against  inflation. 

A  possible  solution  for  this  problem  would  be  a  requirement  to  disclose 
vhat  the  total  premium  payable  would  be  at  each  attained  age  if  encui^ 
ckdditions  are  purchased  to  ke^  up  with  the  inflation  rat^  projected  by 
the  Health  Care  Financing  Administration.    One  approach  would  be  to 
provide  illustrative  premium  rates  at  every  fifth  policy  duraticai. 

IfriderwrittQi  incremer±s  pose  a  more  difficult  problem.    Disclosure  of  the 
proportions  of  those  reaching  each  age       would  be  eligible  wculd  require 
ccnplex  projections  that  would  vary  by  insurer  and  be  difficult  to 
interpret.    Perhaps  this  cption  should  not  be  permitted,  since  guaranteed 
issue  is  feasible  and  can  benefit  a  larger  proportion  of  policyholders. 
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Mr.  Wyden.  Let  us  begin  with  you,  Mr.  Pomeroy. 

At  the  top  of  page  2  of  your  testimony,  there  is  a  statement — and 
I  quote  here — "1  beheve  that  a  consumer  considering  the  purchase 
of  a  long-term  care  insurance  product  today  can  be  assured  that  it 
will  provide  substantial  benefits  and  reasonable  value  for  his  or 
her  premium  dollar." 

My  question  to  you  is,  given  the  fact  that  more  than  50  percent 
of  the  States  have  not  prohibited  prior  hospitalization  require- 
ments, which  is  one  of  the  fundamental  suggestions  made  by  the 
NAIC,  and  that  many  of  the  States  have  not  gone  forward  with  the 
protections  that  NAIC  offered,  how  can  we  make  a  statement  like 
that,  that  purchasers  can  be  assured  that  their  policies  are  going  to 
provide  substantial  benefits? 

Mr.  Pomeroy.  I  am  pleased  you  asked  that  question.  It  allows  us 
to  put  that  statement  into  context.  That  statement,  I  believe,  is  ab- 
solutely legitimate,  contemplating  a  policy  issued  under  a  jurisdic- 
tion that  has  at  least  the  NAIC  model  in  force. 

The  goal  behind  our  model  is  that,  OK,  if  you  are  going  to  have  a 
product,  it  cannot  be  an  illusory  product,  it  has  got  to  have  a  mean- 
ingful benefit  design,  and  that  is  the  whole  notion  behind  the  pro- 
tections and  the  requirements  built  into  the  model  structure. 

The  model  is  not  adopted  as  widely  as  I  would  like  it  to  be  as  we 
meet  today.  Testifying  a  year  ago  to  the  Health  Subcommittee  of 
the  House  Ways  and  Means  Committee,  I  indicated  that  if,  within 
a  period  of  2  years  from  that  hearing,  the  States  didn't  demon- 
strate a  comprehensive  adoption  of  that  legislation  or  protections 
of  at  least  that  level,  that  the  NAIC  would  no  longer  oppose  a  na- 
tional imposition  of  minimum  standards. 

We  believe  that  States  are  equipped  and  committed  to  bringing 
into  place  the  essential  consumer  protections,  and  I  believe  that  we 
can  still  meet  that  time  frame.  In  the  event  we  don't  meet  that 
time  frame,  we  don't  have  much  to  say  about  ourselves  from  a  com- 
prehensive response. 

Mr.  Wyden.  Let  us  review,  though,  the  number  of  States  that 
have  not  put  in  place  on  a  prescriptive  basis  the  kind  of  consumer 
protections  you  are  talking  about.  Fifty-four  percent  of  the  States 
have  not  prohibited  prior  hospitalization  requirements.  That  is  one 
of  the  key  consumer  protections  you  all  have  identified.  Thirty- 
three  percent  of  the  States  haven't  acted  to  stop  the  practice  of 
limiting  benefits  to  skilled  care  only.  Forty-three  percent  of  the 
States  haven't  even  passed  laws  to  give  seniors  a  30-day  free  look 
provision.  So  I  don't  quarrel  with  the  notion  that  your  statement 
could  be  accurate  if  all  the  States  went  out  and  put  in  place  your 
core  package  of  benefits,  but  I  do  want  to  see  how  we  can  make 
that  kind  of,  you  know,  over-arching  statement  when  so  many  of 
the  States  have  not  gone  out  and  followed  your  counsel. 

Mr.  Pomeroy.  I  am  not  comfortable  with  that  statement  as  ap- 
plied to  a  jurisdiction  that  does  not  have  in  place,  either  by  reg  or 
statute,  protections  equivalent  to  the  model. 

Mr.  Wyden.  You  are  not  comfortable  with  this  statement  that  is 
on  page  2? 

Mr.  Pomeroy.  Yes.  That  statement  contemplates  a  jurisdiction 
with  standards  at  least  up  to  the  model  level.  But  I  do  want  to  indi- 
cate that  even  a  jurisdiction  without  any  protection  in  place  will 
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have  most  of  the  market  with  products  at  or  exceeding  the  NAIC 
model  standards.  That  is  because  these  are  nationally  marketed 
and  the  product  design  is  built  around  that  which  they  can  market 
across  State  lines,  and  so  you  don't  have,  for  the  most  part,  compa- 
nies, I  think,  designing  the  product  around  the  lowest  common  de- 
nominator about  what  they  can  sell  in  a  given  jurisdiction.  I  be- 
lieve that  far  and  away  most  of  the  policies  sold  conform  to  the 
model,  but  I  do  believe  that  States  must  bring  into  place  protec- 
tions as  of  the  model,  and  we  are  committed  to  doing  it  now  within 
the  next  year. 

Mr.  Wyden.  I  know  that  you  do  believe  in  it,  and  that  is  one  of 
the  problems  that  I  have  had  about  this  issue,  and  you  and  I  have 
talked  about  it,  that  Earl  Pomeroy  believes  in  it  but  50  percent 
plus  of  the  States  don't,  and  the  question  is:  How  long  are  we  going 
to  wait? 

You  look,  for  example,  at  the  fact  that  many  of  the  States  that 
are  seeing  the  largest  number  of  complaints,  and  complaints  that 
exceed,  for  example,  the  number  that  we  saw  with  Fidelity — a 
number  of  the  States  with  the  most  complaints  have  the  most 
modest  consumer  protection  programs.  Isn't  that  correct? 

Mr.  Pomeroy.  I  don't  know  enough  about  

Mr.  Wyden,  That  is  what  our  survey  found. 

Mr.  Pomeroy.  I  really  don't  know  enough  from  my  personal 
knowledge  to  either  confirm  or  clarify  that  assertion. 

I  think  that  regulation  is  inherently  reactive.  I  mean,  this  is  a 
brand  new  product  and  represents  a  new  market  and  a  new  host  of 
consumer  protection  problems.  We  watch  the  market,  we  get  the 
complaints,  we  figure  out  a  trend,  we  devise  a  response,  and  we 
police  it.  The  NAIC,  hopefully,  is  on  the  lead  in  fashioning  that  re- 
sponse or  following  some  State  that  has  taken  a  creative  response, 
and  that  trickles  across  the  country,  and  the  greater  the  visibility 
on  the  issue,  the  faster  it  trickles  across  the  country  in  terms  of 
being  implemented  in  State  insurance  departments. 

Given  the  high  priority  and  high  profile  on  senior  citizen  protec- 
tion in  the  context  of  long-term  care  insurance,  there  is  no  excuse 
for  any  State  not  to  have  at  least  the  model  in  place  within  the 
next  year. 

Mr.  Wyden.  But  the  trickle  has  been  awfully  slow.  I  mean,  it  was 
4  years  ago  when  we  knew  that  there  was  a  problem  of  the  prior 
hospitalization  requirement;  54  percent  of  the  States  still  have  not 
prohibited  it;  and  I  guess  the  question  is,  how  long  are  we  going  to 
wait  for  this  kind  of  trickling  action? 

Mr.  Pomeroy.  In  the  case  of  the  prior  hospitalization,  the  model 
was  amended  in  1988.  The  first  minimum  standards  were  put  in 
place  in  1986,  and  they  have  been — we  have  been  shooting  at  a 
moving  target,  because  the  product  has  changed  so  much  in  its 
design,  but  the  model  is,  without  question,  substantially  improved 
today. 

I  am  comfortable  with  the  representation  we  made  to  the  Health 
Subcommittee  of  Ways  and  Means.  I  think  if  States  don't  demon- 
strate within  a  2-year  period  of  time  from  last  year's  testimony 
they  can  comprehensively  respond,  we  certainly  don't  have  stand- 
ing to  object  to  a  nationally  imposed  standard. 
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Mr.  Wyden.  I  guess  I  would  read  page  2,  given  what  you  have 
said,  that  things  are  changing  so  rapidly,  there  is  so  much  actuar- 
ial uncertainty,  wouldn't  it  be  better  to  rewrite  page  2  and  say  that 
rather  than  consumers  be  assured,  that  consumers  ought  to  be  a 
little  cautious? 

Mr.  PoMEROY.  Consumers  ought  to  be  cautious.  This  is  an  expen- 
sive and  complex  product.  The  first  thrust  of  our  model  has  gone 
toward  policy  design,  and  I'm  reasonably  comfortable  that  we  have 
adequate  minimum  standards  in  most  respects  relative  to  the  indi- 
vidual indemnity  product  marketed  to  senior  citizens.  There  is  still 
some  work  we  have  to  do  in  that  area,  and  a  good  deal  more  work 
we  need  to  do  on  the  evolving  designs  in  life  insurance  riders  and 
group — employer  group  designed  products. 

The  marketing  abuses  have  been  a  little  more  problematic  to 
date  to  track  and  prosecute,  but  I  think  that  far  and  away  nearly 
every  insurance  department  in  the  country  believes  that  marketing 
abuses  perpetrated  on  senior  citizens  are  the  most  egregious  form 
of  marketing  abuse  and  that  which  ought  to  get  the  first  regulatory 
priority. 

Mr.  Wyden.  There  is  another  deficiency  that  I  am  concerned 
about  in  the  regulation  of  private  long-term  care  insurance,  and  it 
grows  out  of  a  comparison  between  how  private  long-term  care  in- 
surance is  regulated  and  how  NAIC  has  tried  to  move  in  the  Medi- 
gap  area. 

For  example,  you  all  have  looked  to  standards  on  the  leveling  of 
commissions,  of  the  appropriateness  of  the  sale  to  the  financial  cir- 
cumstances of  the  older  person,  the  question  of  duplicate  coverage, 
the  question  of  churning.  These  are  all  standards  that  you  all  have 
looked  at  in  order  to  protect  the  Medigap  beneficiary,  but  these 
aren't  applied  in  the  area  of  private  long-term  care  insurance.  How 
are  we  going  to  protect  consumers  without  some  step  by  the  NAIC 
to  take  those  initiatives  that  they  have  applied  to  Medigap,  such  as 
no  duplicate  coverage  and  no  churning  of  policies — how  are  we 
going  to  protect  the  consumers  if  we  don't  apply  those  to  private 
long-term  care  coverage? 

Mr.  PoMEROY.  I  think  the  NAIC  needs  to  closely  look  at  innova- 
tions and  enhancements  they  have  made  in  the  Medigap  market 
and  evaluate  whether  they  are  appropriate  for  long-term  care  in- 
surance. In  North  Dakota,  for  example,  appropriateness  or  the  suit- 
ability requirement,  the  prohibition  of  a  pre-existing  condition  in  a 
replacement  setting  are  both  aspects  of  the  consumer  protection 
amendments  which  we  have  also  applied  to  long-term  care  insur- 
ance. 

It  was  easier  for  us  to  move  those  ahead  in  the  Medigap  market 
because  it  is  an  older  market  and  we  understand  it  better.  I  believe 
that  there  will  be  a  very  natural  application  of  many  of  those  very 
things  to  long-term  care  insurance  and  it  ought  to  be  sooner  rather 
than  later. 

Mr.  Wyden.  And  you  personally  support  that. 
Mr.  PoMEROY.  That  is  correct. 

Mr.  Wyden.  I  think  that  is  very  helpful,  and  that  has  got  to 
happen  in  a  hurry,  because,  I  mean,  I  look  at,  for  example,  how 
somebody  could  purchase  private  long-term  care  insurance  for 
years  and  years  and  still  be  eligible  for  Medicaid  or  something 
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along  the  lines  of  what  we  have  seen  in  the  Medigap  area,  and  I  } 
am  pleased  to  hear  you  say  that  there  needs  to  be  an  effort  to  sup-  i 
plement  what  is  on  the  books  in  terms  of  private  long-term  care  : 
coverage.  5 

Let  me  ask  you  one  other  question,  and  then  I  want  to  ask  my  | 
colleagues,  who  have  been  patient.  On  this  question  of  pricing  the 
product  and  how  NAIC  intends  to  deal  with  this,  we  have  heard  a  j 
lot  of  concern  today  about  the  pricing  of  the  product  and  how  diffi-  i 
cult  it  is.  Aren't  we  getting  in,  because  there  is  so  much  uncertain-  : 
ty  in  this  area  in  terms  of  utilization,  actuarial  projections — aren't 
we  getting  into  a  situation  where  it  is  going  to  be  very  tough  to  i 
price  the  product  properly  and  then  we  might  have  chaos  later  on?  i 
We  have  to  have  rate  hikes  to  make  up  the  difference;  we  have  to,  i 
in  effect,  pass  it  on  to  other  consumers.  Aren't  we  opening  up  the  I 
possibility  for  some  serious  problems  along  those  lines?  ; 

Mr.  PoMEROY.  I  think  pricing  is  an  area  that  absolutely  requires  j 
further  regulatory  scrutiny  and  further  protections  to  the  con-  ' 
sumer.  One  notion  that  has  been  suggested  to  me  and  is  presently  > 
in  the  range  of  things  being  evaluated  by  the  Long-Term  Care  In-  i 
surance  Committee  in  terms  of  its  appropriateness  would  be  a  re-  l! 
quirement  that  the  company  hold  in  reserves  60  percent,  the 
amount  equal  to  hit  the  loss  ratio,  and  actually  force  them  to  set  li 
aside  reserves  at  least  in  that  amount.  I  think  that  might  be  an  I 
honesty  factor  leading  toward  responsible  pricing.  i 

We  scrutinize  carefully  the  prices  charged  for  long-term  care  in- 
surance in  North  Dakota  on  a  prior  approval  basis  and  have  a  feel 
for  where  the  market  is.  Those  outliers  dramatically  above  or  i 
below  do  receive  regulatory  attention  under  the  present  frame- 
work. But  pricing  is  an  area  that  we  need  to  look  at  closely,  and  I 
want  to  add  that  pricing  is  really  a  part  of  a  number  of  very  diffi- 
cult regulatory  decisions  on  this  product. 

Gordon  Trapnell  argues  extremely  persuasively  about  a  nonfor- 
feiture benefit.  Anyone  who  has  paid  in  a  period  of  time  would  get 
at  least  a  portion  of  their  coverage — maybe  10  or  25  percent  of  the 
value  that  they  have  paid  for  in  a  partially  paid  up  policy.  That 
has  very  significant  premium  impact. 

Now  a  North  Dakota  farm  family  trying  to  cover  the  farm  and 
protect  it  against  the  costs  of  a  nursing  home  stay  are  more  con- 
cerned about  affordable  premiums  than  they  are  about  a  partially 
paid  up  nonforfeiture  benefit,  and  so  I  am  reluctant  to  impose  non- 
forfeiture at  the  only  product  design  feature.  We  can,  from  a  regu-  i 
latory  standpoint,  add  and  continue  to  add  to  the  minimum  aspects 
of  the  coverage  until  we  get  a  product  that  no  one  can  afford,  and  I 
think  in  light  of  the  market  need  for  some  type  of  coverage  against 
the  ruinous  costs  of  long-term  care,  that  wouldn't  be  particularly  l 
responsible  from  a  regulatory  perspective  either. 

Mr.  Wyden.  Mr.  Trapnell,  briefly,  why  is  it  so  important  to  have  i 
the  nonforfeiture  arrangement  even  if  it  makes  the  product  more 
expensive?  1 

Mr.  Trapnell.  Well,  my  argument  is  that  the  reason  that  the 
nonforfeiture  makes  it  more  expensive — there  are  really  two  rea-  1 
sons.  The  first  reason  is  that  because  of  these  enormous  lapse  rates  i 
that  the  companies  are  counting  on  in  selling  these  policies,  they 
are  not  planning  to  pay  benefits  to— of  the  people  who  they  sell  to 
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who  then  use  the  services,  they  are  not  planning  to  pay  benefits  to 
a  large  proportion  of  them  because  of  the  lapse  rates.  You  know, 
they  have  studied  them,  satisfied  themselves  they  are  there,  and 
discounted  accordingly.  That  is  the  first  major  reason. 

The  second  major  reason  is  that  many  of  the  companies  in  this 
field  have  taken  advantage  of  the  availability  of  rate  increases  if 
they  need  it  to  deliberately  set  the  prices  low,  and  this  harms  con- 
sumers in  another  way.  They  don't  know  what  rate  they  are  going 
to  have.  So  incorporating  a  nonforfeiture  value  will  force  them  to 
charge  the  real  rate  up  front,  and  when  you  consider  some,  you 
know,  lapse — projecting  whether  you  are  going  to  keep  your  policy 
is  one  of  those  areas  where  the  purchasers  are  really  not  up  to  the 
task.  People  say,  'I'm  not  going  to  lapse  the  policy,  I'm  going  to 
keep  it  until  I  need  it,"  but,  you  know,  then  they  get — they  may 
get  frail,  they  may  lose  the  spouse  that  has  been  pa5dng  the  premi- 
ums or  the  bills,  they  may  have  a  financial  reverse. 

Many  people  who  are  buying  these  policies  have  lots  of  assets  but 
don't  really  have  any  income,  and  so  they  run  out  of  income  be- 
cause they  haven't  really  projected  ahead  far  enough  into  the 
future  to  realize  just  how  long  they  might  live,  and,  you  know,  one 
of  the — perhaps  the  greatest  irony  in  this  field  is  that  the  scien- 
tists, social  scientists,  who  study  long-term  care  have  tried  to  classi- 
fy a  progression  through  which  you  go  as  you  become  more  frail, 
and  they  have  developed  a  set  of  activities  of  daily  living  to  meas- 
ure frailties  and  a  set  of  what  they  call  instrumental  activities  of 
daily  living  which  sort  of  are  the  precursors  to  being  more  serious- 
ly frail,  and  one  on  the  list  is  lack  of  ability  to  manage  money,  like 
remembering  to  pay  the  premium. 

You  know,  I  wonder  how  often — you  know,  you  constantly  hear 
about  people  talking  about  frail  elderly  relatives,  how  they  just 
didn't  realize  how  bad  the  situation  had  become,  they  thought 
things  were  much  better,  and  that  is  just  simply,  you  know,  a  very 
frequent  circumstance,  and  I  wonder  how  often  they  also  find  that, 
yes,  and  they  have  also  failed  to  pay  the  premium  for  the  insur- 
jj  ance  policy. 
1 1     Thank  you. 

Mr.  Wyden.  That  is  very  helpful. 

The  gentleman  from  Tennessee. 

Mr.  Cooper.  Thank  you,  Mr.  Chairman. 

If  I  were  a  better  politician,  I  would  not  say  what  I  am  about  to 
say,  but  to  me  the  issue  is  so  compelling  that  is  important  to  be 
blunt. 

I  think  this  Congress  would  have  moved  a  lot  faster  and  a  lot 
more  effectively  to  protect  senior  citizens  on  these  issues  if  we  were 
not  afraid  of  two  primary  political  forces.  One  is  the  power  of  large 
private  insurance  companies,  and  two  is  the  power  of  State  insur- 
ance commissioners  backed  up  by  State  legislatures.  Those  two  po- 
litical forces  are  considerably  more  than  most  Congressmen  want 
to  tangle  with. 

1     I  know  I  have  been  told  by  my  insurance  companies  in  Tennessee 
•  that  the  law  that  preserves  State  regulation,  McCarran-Ferguson, 
is  akin  to  holy  scripture— and  that  is  a  quote— in  terms  of  its  sa- 
credness  to  the  industry.  I  think  some  Congressional  laws  are  fine, 
but  I  wouldn't  place  any  of  them,  period,  even  our  own  Constitu- 
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tion,  in  a  favorable  comparison  to  holy  scripture,  but  that  is  what 
industry  officials  in  my  State  have  put  in  print,  in  writing,  to  me. 
As  for  the  power  of  insurance  companies,  we  are  aware  that  they  } 
are  very  large,  influential  financial  enterprises.  i 

I  have  heard  similar  fears  expressed  by  my  colleagues  in  past  j 
years.  I  used  to  serve  on  the  Banking  Committee,  and  we  used  to 
be  very  shy  about  talking  about  interfering  at  all  with  State  regu- 
lation of  savings  and  loans  or  State  regulation  of  banks  because  we 
didn't  want  to  tangle  with  State  legislatures  and  we  didn't  want  to 
tangle  with  very  powerful  S&L's  and  very  powerful  State  banks.  i 

We  are  hearing  similar  arguments  in  this  regard,  and  it  worries  j 
me  very  much,  especially  when  I  don't  think  most  Americans  real-  j 
ize  that  our  basic  system  of  insurance,  as  I  understand  it,  is  this.  It 
is  completely  unlike  buying,  say,  a  car,  because  you  can  buy  a  car  \ 
in  most  any  State  in  America  and  you  have  bought  a  car.  You  I 
might  be  concerned  about  which  plant  made  the  car,  but  if  you  buy  | 
a  car  in  Arkansas  or  in  Idaho  it  is  pretty  much  the  same  car.  But  i 
as  I  understand  insurance,  it  depends  on  which  State  you  buy  your 
insurance  in,  according  to  how  many  protections  will  be  accompa-  .  , 
nying  that  insurance.  If  you  buy  your  insurance  in  North  Dakota,  j 
under  the  leadership  of  Mr.  Pomeroy,  you  might  be  buying  a  very  ( 
solid,  checked  out,  outstanding  product,  but  if  you  buy  your  insur- 
ance in  another  State,  who  knows  what  protections  you  will  get?  j 

Most  folks  that  I  talk  to  in  my  district  don't  even  realize  we  have  g 
an  insurance  commissioner  that  they  can  complain  to,  but,  of  jj 
course,  you  can  only  complain  when  you  are  in  Ms.  Miller's  situa-  ^ 
tion,  after  it  is  too  late.  ^ 

So  that  is  basically  the  situation  we  are  in.  You  have  to  be  aware  y 
that  the  State  in  which  you  buy  your  insurance  product  can  deter- 
mine  your  rights  and  benefits.  That  is  assuming,  of  course,  you  ,  ^ 
have  a  couple  of  law  degrees  and  a  Ph.D.  and  all  this  stuff  to  figure  ^ 
out  what  your  rights  are.  I  don't  think  most  Americans  realize  Mr. 
Trapnell's  point,  which  is,  as  I  understand  it,  that  buying  insur- 
ance is  completely  unlike  buying  a  home  in  which,  for  example,  if  1  J*' 
you  are  a  little  slow  making  your  mortgage  payment,  you  can  pay  ^ 
a  late  fee  and  catch  up,  or  in  which  case  most  lenders  are  going  to 
be  reluctant  to  foreclose  on  your  home  before  they  take  away  your  '  ^ 
equity,  and,  even  if  they  do  foreclose,  you  have  got  equity  built  up 
in  your  home  that  you  can  get  out  of — you  can  extract  that  from  ' 
your  home  if  there  is  foreclosure.  '|  ^ 

As  I  understand  a  lot  of  these  insurance  policies,  if  you  default,  if  ^1  ^ 
you  are  a  day  late,  you  can  lose  everything,  all  your  paid-in  value.  \\  pn 
Most  Americans  I  don't  think  realize  that  sort  of  tricky  situation  in  !  PK 
which  every  ''i"  has  to  be  dotted  and  every  "t"  crossed.  So,  to  me,  1 
it  seems  to  be  a  very  surprising  situation  for  most  Americans.  \k 

The  trouble  is,  consumers  don't  encounter  these  problems  until  it '  ^ 
is  too  late,  like  in  Ms.  Miller's  situation.  If  you  even  mention  the  i|  are 
word  ''insurance"  to  most  Americans,  they  don't  want  to  heari 
about  it — you  know,  it  is  too  complicated,  et  cetera — until  it  is  too  | 
late  or  they  are  basically  in  Ms.  Miller's  situation.  / 

So  it  seems  to  me  that  we  need  to  work  harder  in  this  Congress  ?  ^ 
and  in  this  body  to  protect  the  rights  of  seniors,  and,  granted,  that  /  ujj 
is  a  very  complex,  technical  subject  about  the  best  way  to  do  it,  but ;  |g 
I  get  particularly  worried  when  I  hear  from  a  State  like  North] 
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Dakota— and  forgive  me,  Mr.  Pomeroy,  I  can't  remember  the  latest 
situation  in  North  Dakota,  but  I  believe  you  are  the  home  of  the 
famous  North  Dakota  loophole  and,  for  a  time,  didn't  a  noted  bank 
use  your  State  as  a  platform  for  selling  insurance  to  other  States 
even  though  that  insurance  might  not  have  been  legal  or  available 
within  your  own  State? 

Mr.  Pomeroy.  That  was  South  Dakota. 

Mr.  Cooper.  South  Dakota?  Excuse  me. 

You  see,  you  have  that  sort  of  anomalous  situation  going  on  in 
which  insurance  isn't  good  enough  to  be  sold  in  a  particular  State 
but  they  are  quite  willing  to  lease  their  franchise  so  that  that  State 
can  be  used  as  a  platform  for  sales  in  other  States.  That  doesn't 
make  us  very  proud,  and  yet  it  is  a  situation  that  is  basically  toler- 
ated. It  doesn't  make  me  very  proud.  Again,  I  am  more  familiar 
with  the  banking  situation  where  a  State  like  Arizona  happens  to 
be  the  home  of  most  credit  life  insurance  companies  in  Tennessee. 
Why  is  that?  It  is  not  because  Arizona  has  such  a  high  capital  re- 
quirement for  its  insurance  companies,  it  is  because  Arizona  has 
virtually  no  capital  requirement  for  its  insurance  companies,  and 
therefore  it  is  the  home  of  most  credit  life  insurance  companies 
that  operate  in  my  area  in  Tennessee. 

So  there  are  so  many  anomalies  like  that,  it  makes  it  doubtful 
that  your  good  faith  pledge  of  action  within  1  year  by  20  or  30 
States  to  implement  the  NAIC  code  is  going  to  take  place.  I  doubt 
it  will,  and  I  bet  you  will  be  up  here  a  year  from  now  saying,  ''Oh, 
well,  we  got  two-thirds  compliance  instead  of  half,  and,  you  know, 
that  is  progress,  so  give  us  a  little  bit  more  time."  The  folks  like 
Ms.  Miller  don't  want  to  wait,  other  victims  out  there  don't  want  to 
wait,  and  when  it  is  at  least  riddled  with  some  loopholes,  if  not  a 
ton  of  loopholes,  it  makes  me  wonder  how  much  faith  we  can  even 
put  in  implementation  of  the  NAIC  code. 

So,  Mr.  Pomeroy,  I  have  picked  primarily  on  you,  but  if  you 
could  enlighten  me  on  some  of  these  issues,  I  would  be  most  grate- 
ful. 

Mr.  Pomeroy.  You  have  expressed  your  concerns  very,  very  well, 

and  I  am  pleased  to  respond  to  them, 
J      I  couldn't  sit  up  in  front  of  this  committee  and  argue  with  any- 
j  thing  less  than  good  faith  about  the  ability  of  the  State  insurance 

regulatory  system  to  protect  the  consumers.  I  am  not  going  to  put 
i  my  personal  integrity  on  the  line — I  don't  care  if  I  am  the  NAIC 
J  president  or  not— to  defend  a  system  that  I  truly  don't  believe  can 
,  provide  hands-on  protection  for  the  Nation's  insurance  consumers. 
In  the  employment  of  the  insurance  departments  of  this  country, 

there  are  over  6,000  men  and  women,  most  of  the  time  earning 
1  wages  lower  than  they  might  earn  elsewhere,  that,  in  my  opinion, 
i  are,  far  and  away,  for  the  most  part,  dedicated,  concerned,  and  con- 
;  scientious  public  servants. 

]  While  State  insurance  departments  may  not  be,  in  all  respects, 
up  to  staffing  levels  we  would  like— in  North  Dakota,  for  example, 
we  have  34  in  the  department— I  can't  envision  a  Federal  system 
which,  at  least  in  the  near  term,  is  going  to  have  34  individuals  on 

)  the  Federal  payroll  strictly  charged  with  protecting  the  North 

I  Dakota  insurance  consumer. 
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In  addition,  I  believe  that  we  are  very  hands-on  and  working  at 
becoming  more  and  more  high  profile  as  a  means  of  being  an  acces- 
sible resource  to  the  consumer.  I  think  traditionally  maybe  our  ac- 
tivities were  more  restricted  in  the  company  examination  and  more 
obscure  aspects  of  insurance  regulation,  but  increasingly  we  are 
well  aware  that  consumer  education  is  part  of  our  responsibility  as 
well,  and  as  we  perform  those  responsibilities  I  believe  that 
access — information  in  the  consumer  community  is  greatly  in- 
creased. 

Mr.  Cooper.  Mr.  Pomeroy,  if  I  could  get  to  brass  tacks,  give  me  a 
list  of  five  States  that  need  to  improve  their  insurance  regulation. 
You  can't  be  a  good  guy  all  the  time,  and  not  all  your  members  are 
perfect.  Tell  me  who  some  of  the  imperfect  members  are. 

If  you  say  on  page  2  of  your  testimony  that  in  most  cases — "In 
most  cases,  I  believe  that  a  consumer  considering  the  purchase  of  a 
long-term  care  insurance  product  today  can  be  assured  that  it  will 
provide  substantial  benefits  and  reasonable  value  for  his  or  her 
premium  dollar."  You  have  admitted  to  Mr,  Wyden  already  that 
that  language  didn't  make  you  real  comfortable.  Let's  get  specific. 
In  which  five  States  do  senior  citizens  and  their  families  need  to  be 
a  little  bit  leery  or  wary  that  they  might  not  be  getting  substantial 
benefits  and  reasonable  value  for  his  or  her  dollar? 

You  see,  you  are  unwilling  to  come  down  on  your  members,  and 
you  share  a  fault  with  most  trade  associations. 

Mr.  Pomeroy.  Let  me  respond.  I  think  that  it  would  be  unfair  to 
assert  my  personal  opinion  about  either  the  strongest  or  weakest 
jurisdictions  in  the  course  of  this  hearing. 

Mr.  Cooper.  Give  me  two  States  then.  Give  me  one  State. 

Mr.  Pomeroy.  I  believe  that  today  any  jurisdiction  that  doesn't 
have  protections  in  the  long-term  care  insurance  area  that  are  at 
least  equivalent  to  the  model  has  been  derelict  in  getting  those  pro- 
tections into  place,  and  they  ought  to  do  so  as  soon  as  possible. 

Mr.  Cooper.  And  some  State  legislatures  only  meet  every  2 
years,  so  your  1-year  goal  is  going  to  be  impossible  to  meet. 

Mr.  Pomeroy.  You  are  quite  correct,  except  the  cycle,  for  the 
most  part,  is  in  the  odd  year,  and  North  Dakota's  legislature  didn't 
come  in  this  year;  it  will  come  in  in  1990,  and  I  believe  that  is  the 
case  with  virtually  every  case  that  meets  only  in  the  every  other 
year  area,  and  in  the  event  we  don't  make  it,  move  something  for- 
ward. In  the  event  that  you  believe  this  product  is  just  too  fraught 
with  abuse,  prohibit  it,  but  then  you  had  better  be  prepared  to  deal 
with  a  financing  mechanism  to  cover  the  very  real  concern  of 
people  that  want  to  protect  their  assets  from  the  ruinous  costs  of  a 
long-term  stay  in  a  nursing  home. 

Mr.  Cooper.  Let's  take  the  case  of  Providers  Fidelity.  I  believe 
you  called  them  a  bizarre  aberration,  and  you  in  North  Dakota 
have  cut  them  out  of  business  for  2  years.  Great.  How  many  other 
States  have  taken  disciplinary  action  against  this  bizarre  aberra- 
tion? 

Mr.  Pomeroy.  The  State  of  Arizona  presently  has  an  investiga- 
tion undergoing. 

Mr.  Cooper.  I  asked  about  taking  action,  actually  protecting 
people,  not  investigating,  not  studying,  taking  action,  as  you  have 
done. 
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Mr.  PoMEROY.  A  number  of  States  

Mr.  Cooper.  A  majority  of  States? 

Mr.  PoMEROY.  I  don't  know  that  there  is  evidence  to  suggest  that 
I  Providers  Fidelity  marketed  in  most  States  or  had  a  market  pene- 
j  tration  such  that  it  would  trigger  this  level  of  regulatory  response, 
i       Mr.  Cooper.  They  sell  insurance  in  42  States,  I  am  informed. 

Mr.  Pomeroy.  They  may  be  licensed  in  42  States,  Congressman. 
*    That  is  not  an  indication  that  they  have  marketed  long-term  care 
insurance  products  in  42  States. 

Mr.  Cooper.  How  good  is  your  State  network,  though,  at  catching 
a  bizarre  aberration  like  Providers  Fidelity?  Could  you  provide  this 
subcommittee  with  the  numbers  about  actual  action  taken  by 
States  to  catch  bizarre  aberrations  like  Providers  Fidelity? 

Mr.  Pomeroy.  We  will  be  happy  to  provide  information  subse- 
quent to  the  hearing. 

Mr.  Cooper.  Are  you  aware  of  any  other  State  in  America  that 
has  taken  action  against  Providers  Fidelity  already  other  than 
your  State? 

Mr.  Pomeroy.  Yes,  there  are  at  least  a  half  a  dozen  States,  none 
of  them  quite  as  forceful  as  ours,  and  I  think  that  is  unfortunate. 

Mr.  Cooper.  Do  you  think  that  affords  people  protection  against 
a  company  like  Providers  Fidelity  if  a  half  a  dozen  have  taken 
milder  action  than  your  State?  Is  that  relief  for  people  like  Mrs. 
Miller?  Is  that  something  your  organization  is  proud  of? 

Mr.  Pomeroy.  Providers  Fidelity  is  a  company  whose  marketing 
practices  must  not  be  tolerated.  If  there  is  ever  an  instance,  at 
least  based  upon  their  conduct  in  North  Dakota — if  there  was  ever 
an  instance  for  a  sharp  regulatory  crackdown  

Mr.  Cooper.  Yet  at  least  it  sounds  like  44  States  still  allow  them 
to  continue  uninhibited.  Six  States  may  have  cracked  down  some- 
what. Does  that  sound  like  we  are  doing  the  right  thing? 

Mr.  Pomeroy.  I  don't  believe  there  is  an  indication  that  these 
practices  were  practiced  in  42  or  44  States. 

Mr.  Cooper.  Take  Arizona,  for  example.  Arizona  is  still  studying 
the  matter.  Arizona  is  the  State  with  very  lax  credit  life  insurance 
policies.  Is  Arizona  going  to  be  expected  to  do  the  right  thing  by 
Providers  Fidelity? 

Mr.  Pomeroy.  Actually,  presently  Arizona's  insurance  commis- 
sioner is  truly  one  of  the  leading  insurance  commissioners  in  the 
j  country,  and  many  of  the  credit  life  companies  you  speak  of  were 
I  the  result  of  inadequate  laws  relative  to  their  capitalization  re- 
quirements  which,  in  my  opinion,  I  don't  believe  they  are  in  force. 
;|  In  the  event  they  are  in  force,  I  know  very  well  they  are  not  char- 
jj  tering  companies  any  longer  at  the  low  levels  of  capitalization 
'I  which  were  formerly  permitted.  In  fact,  the  present  insurance  com- 
!'  missioner  there  came  in  subsequent  to  the  time  Mrs.  Miller  was 
dealing  with  the  department,  I  believe,  and  I  am  content  that— I 
am  confident,  rather,  that  they  will  take  stringent  action  against 
Providers  Fidelity. 

There  was  a  company  doing  business  in  several  States  marketing 
a  life  product  to  senior  citizens,  and  the  Arizona  department  was 
among  the  leaders  in  a  regulatory  response  in  that  instance. 

So  it  would  be  unfair  in  the  context  of  this  hearing  to  convey  an 
image  that  the  Arizona  department  is  not  aggressively  protecting 
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its  consumers.  It  certainly  didn't  do  right  by  Mrs.  Miller  when  she 
first  contacted  that  department,  but  I  think,  generally  speaking, 
their  record  isn't  a  bad  one. 

Mr.  Cooper.  It  sounds  like  you  have  got  Arizona's  vote  if  you 
seek  reelection  in  your  position  as  president  of  the  NAIC. 

Mr.  PoMEROY.  No.  The  Arizona  director  followed  me  as  chair  of 
the  Long-Term  Care  Insurance  Committee.  I  mean,  this  particular 
commissioner,  I  know,  is  up  to  speed  on  these  issues. 

Mr.  Cooper.  I  know  my  time  has  expired. 

Mr.  Wyden.  The  time  of  the  gentleman  has  expired. 

The  gentleman  from  Georgia. 

Mr.  Rowland.  Thank  you,  Mr.  Chairman. 

Just  one  question.  I  notice — and  I  came  in  late,  and  maybe  this 
has  already  been  covered,  but  let  me  ask  an3rway.  The  total 
number  of  policyholders  versus  the  total  current  policyholders,  the 
difference  between  those  two  figures  is  the  people  that  have  had 
their  policies  lapse,  or  cancelled,  or  rescinded,  or  whatever.  That 
provides  a  pretty  big  windfall,  I  guess,  for  insurance  companies 
selling  this  type  of  insurance.  Do  you  know,  in  any  of  the  States,  if 
there  is  any  benefit  paid  out  versus  premiums  received  ratio  for 
these  types  of  policies  that  we  are  talking  about? 

Mr.  Pomeroy.  Under  the  model,  a  60  percent  loss  ratio  on  indi- 
vidual policies  is  required.  We  are  in  a  period  of  time  where  the 
claims  activity  really  hasn't  run.  Most  books  of  business  would  not 
be  considered  mature  books  of  business.  But  we  will  be  bringing 
into  place  this  year  an  exhibit  which  we  will  require  to  be  filed  by 
every  company  writing  long-term  care  insurance  which  will  dis- 
close claims  experience  versus  premium  collected  as  well  as  policy 
lapse  information.  I  think  it  will  be  extremely  useful  in  tracking 
the  loss  ratios. 

Mr.  Rowland.  Do  you  have  any  idea  at  this  point — do  you  have 
any  information  at  this  point  as  to  what  kind  of  windfall  based  on 
this  information  various  insurance  companies  may  have  received? 
Has  it  been  a  great  deal  of  money,  or  do  you  have  any  idea? 

Mr.  Pomeroy.  I  don't  believe  that  there  has  been  a  windfall. 
Lapse  has  been  factored  into  the  pricing  of  products. 

Mr.  Rowland.  Oh,  really? 

Mr.  Pomeroy.  In  the  event  that  lapse  assumptions  used  in  the 
pricing  of  products  would  rely  on  particularly  high  rates  of  lapse,  it 
would  be  of  great  concern  to  an  insurance  regulator.  But  I  am  not 
aware  of  enormous  sums  of  money  which  have  enriched  companies 
and  reflected  extraordinarily  low  loss  ratios  on  long-term  care  in-  i 
surance  products  that  meet  the  NAIC  model  requirements. 

Mr.  Rowland.  I  am  really  curious  about  the  lapse  being  figured 
into  that.  Since  you  really  had  no  experience  with  it,  how  could 
you  possibly  figure  in  a  lapse  factor  there? 

Mr.  Trapnell.  I  think  that  most  of  the  companies  looked  at  their 
experience  on  Medicare  supplement  products  and  made  analogies 
to  it,  and  it  turns  out  that  the  analogies  were  fairly  valid.  The  com- 
panies have,  in  fact,  experienced  lapse  rates  ranging  all  the  way  up 
to  30  percent  a  year,  as  you  can  see  from  some  of  the  data  that  this 
committee  collected.  It  is  up  on  the  chart  over  there. 

Mr.  Rowland.  I  was  noticing  in  your  testimony  you  stated,  "The  ^ 
dirty  little  secret  of  the  long-term  care  insurance  business  is  that 
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most  of  the  companies  issuing  policies  do  not  expect  them  to 
remain  in  force  long  enough  to  benefit  the  purchasers." 

Mr.  Trapnell.  I  think  that  is  quite  correct  if  you  can  look  at  the 
actuarial  memorandums  that  they  file  with  the  State  insurance  de- 
partments, and  they  will  have  right  in  there  these  long-run  lapse 
rates. 

Mr.  Firman.  Plus,  I  would  like  to  add  to  that,  obviously,  the  mis- 
nomer of  level  premiums  gives  all  the  companies  an  out  to  increase 
lapse  rate  basically  any  time  they  want  to,  increasing  premiums 
that  they  charge,  and  which  will  obviously  accelerate  lapse  rate  ex- 
periences. 

Mr.  Trapnell.  In  other  words,  if  they  projected,  say,  15  percent 
annual  lapse  rates  and  it  turns  out  not  to  be  correct  and  more 
people  keep  the  policies  so  that  the  benefits  start  going  up,  then 
their  loss  ratio  will  allow  them  to  get  a  premium  increase. 

I  have  heard — you  know,  the  actuaries  in  this  have  been  very 
comfortable  with  it  because  there  is  another  phenomenon,  and  that 
is,  if  you  have  a  large  enough  rate  increase,  that  greatly  increases 
your  lapse  rate  further.  So,  you  know,  you  will  either  get  the 
money  in  premiums  or  you  will  confiscate  enough  reserves  to  make 
your  assumptions  come  true. 

Mr.  Firman.  I  would  also  like  to  point,  I  think  that  the  NAIC 
standard  is  60  percent,  which  is  considered  substandard  for  Medi- 
gap,  not  even  very  good  for  hospital  indemnity  or  dread  disease 
policies.  So  assuming  even  that  the  standards  were  enforced,  which 
I  am  skeptical,  we  are  talking  about,  at  best,  a  very  mediocre  loss 
ratio. 

Mr.  Rowland.  Well,  thank  you,  Mr.  Chairman. 

It  will  really  be  interesting  to  know  if,  in  fact,  there  was  a  wind- 
fall and  what  kind  of  windfall  there  was. 

Mr.  Wyden.  I  think  the  gentleman  from  Georgia  makes  a  very 
good  point,  and  we  are  going  to  want  to  follow  that  up,  and  both 
the  gentleman  from  Georgia  and  the  gentleman  from  Tennessee,  I 
think,  have  made  very  thoughtful  pointc. 

We  have  got  a  vote  on  the  Floor,  and  why  don't  we  break  now 
for,  let  us  say,  15  minutes,  and  then  we  will  come  back,  and  we 
have  some  additional  questions  for  you  all,  if  you  can  bear  with  us, 
and  we  appreciate  it. 

[Brief  recess.] 

Mr.  Wyden.  The  subcommittee  v/ill  come  to  order. 

Gentlemen,  we  thank  you  for  your  patience.  Mr.  Pomeroy,  I 
know  you,  in  particular,  are  hurtling  to  try  and  make  a  meeting. 
Let  me  ask  just  a  couple  of  additional  questions  of  you,  and  then 
we  are  going  to  excuse  you,  and  we  will  then  ask  some  questions  in 
writing.  But  let  me  see  if  we  can  ask  just  a  few  more  before  we 
excuse  you  at  this  time. 

Now  the  president  of  Providers  Fidelity  told  the  committee  staff 
that  his  company  didn't  use  actuaries  to  price  products.  In  your 
view,  is  that  a  troubling  practice? 

Mr.  Pomeroy.  Yes.  That  is  an  absolutely  absurd  assertion  for,  I 
think,  virtually  every  type  of  coverage  I  can  imagine,  particularly 
long-term  care  insurance.  I  would  expect  he  would  be  a  minority  of 
one  with  that  view. 

Mr.  Wyden.  OK. 
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Providers  Fidelity  President  Dozer  told  the  committee  staff  that 
it  was  acceptable  to  terminate  a  block  of  business  because  the  com- 
pany's only  obligation  to  policyholders  was  to  make  coverage  avail- 
able until  it  was  no  longer  profitable.  He  said  long-term  care  insur- 
ance is  like  auto  insurance;  it  is  not  profitable,  you  cancel  the  pol- 
icyholders. What  is  your  assessment  of  an  approach  like  that? 

Mr.  PoMEROY.  That  is  a  very  candid  statement  by  Dozer  and  rep- 
resents the  imperative  aspect  of  having  in  place  in  the  model, 
which  we  do,  restrictions  on  canceling  blocks  of  business.  These 
products  must  be  guaranteed  renewable  in  the  most  meaningful 
sense  of  the  word,  and  that  is  utterly  inappropriate — cancellation. 

We  also  have  to  be  careful  that  price  increases  on  premiums  isn't 
a  back  door  effort  by  other  companies,  maybe  less  forthright  about 
their  activities  than  Dozer,  to  drive  business  off  the  books. 

Mr.  Wyden.  Data  we  collected,  Mr.  Pomeroy,  showed  that  there 
are  a  few  other  companies,  other  than  Providers  Fidelity,  that  war- 
rant a  closer  look.  Can  we  expect  that  there  will  be  an  effort,  a 
concerted  effort,  by  the  regulators  in  the  States  to  proceed  against 
them? 

Mr.  Pomeroy.  Mr.  Chairman,  yes.  ! 

Mr.  Wyden.  Mr.  Dozer  said  he  specifically  chose  to  set  up  in  the 
District  of  Columbia  because  of  its  good  consumer  protective  regu- 
lations. Our  information  is  that  the  District  of  Columbia  has  no 
regulations  in  place  and  that  it  doesn't  enjoy  a  reputation  as  a  par- 
ticularly tough  jurisdiction  from  a  regulatory  standpoint.  Can  you 
shed  some  light  on  this  difference  of  opinion? 

Mr.  Pomeroy.  I  think  the  veracity  of  that  statement  is  subject  to 
question. 

Mr.  Wyden.  OK.  One  last  question  for  you.  Mr.  Dozer  told  the 
staff  that  in  many  States  Providers  was  able  to  simply  discontinue 
coverage  for  entire  blocks  of  business  without  opposition  from  regu- 
lators. Two  States  we  contacted  didn't  even  know  whether  a  com- 
pany discontinuing  its  products  had  any  obligation  to  its  policy- 
holders. Are  you  troubled  by  that? 

Mr.  Pomeroy.  We  are  deeply  troubled  by  Providers  Fidelity's  ef- 
forts to  cancel  its  products.  A  department  wouldn't  necessarily  be 
aware  of  this  activity  unless  contacted  either  by  someone  in  the 
cancelled  block  through  the  nature  of  a  complaint  or  through  the 
NAIC.  Recently,  I  have  alerted  the  NAIC  about  the  cancellation 
practice  and  hope  that — and  directed  them  to  contact  departments 
and  call  it  to  their  attention. 

In  North  Dakota,  this  was  flat  out  contrary  to  the  requirements 
of  our  State  law  under  the  model  act,  and  we  required  them  to  re- 
instate those  policies. 

Mr.  Wyden.  Let  me  just  say — and  we  want  to  excuse  you — take 
the  message  back  to  the  troops  that  they  have  got  to  get  moving 
and  they  have  got  to  get  moving  quickly.  I  focused  on  that  question 
of  whether  people  could  really  get  a  good  value,  ''that  they  be  as- 
sured" was  the  statement  that  they  were  getting  a  good  value,  be- 
cause I  saw  so  many  States,  more  than  half  in  some  instances,  that 
had  not  followed  NAIC's  counsel,  and,  as  you  and  I  have  talked 
about,  that  is  my  biggest  concern;  that  is  what  I  think  is  at  the 
heart  of  the  need  to  have  some  minimal  Federal  oversight. 
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Unfortunately,  not  everybody  out  in  the  field  is  going  at  this  like 
Earl  Pomeroy.  If  everybody  was,  then  we  wouldn't  be  up  here,  and 
we  wouldn't  be  having  hearings,  and  we  wouldn't  see  one  company 
after  another  falling  between  the  cracks.  As  the  staff  has  noted 
and  Mr.  Shriber  has  found,  there  are  many  other  companies  that 
are  generating  even  more  complaints  than  Fidelity,  the  one  we 
.    looked  at  today,  and  many  of  the  States  where  there  are  the  larg- 

est  number  of  complaints  and  they  have  done  the  least, 
j      So  I  want  to  let  you  get  out  the  door,  and  you  have  a  meeting, 
j   Get  the  message  to  the  troops  that  they  have  got  to  do  a  lot  more 

and  they  have  got  to  do  it  a  lot  more  quickly. 
I  Mr.  Pomeroy.  I  will  bring  that  message  to  the  members  of  the 
j!  NAIC,  and  I  again  want  to  impart  that  I  believe  that  State  regula- 
jl  tors  understand  the  important  nature  of  their  responsibilities  in 
j  long-term  care  insurance,  and  I  think  there  is  a  great  deal  more 
^  commitment  throughout  the  ranks  than  has  been  reflected  by  the 
j  testimony  or  some  of  the  comments  made  by  panel  members,  or 
\  committee  members,  this  morning,  and,  in  particular,  I  want  to 
j  emphasize,  we  are  not  going  to  be  back  next  year  asking  for  exten- 
|i  sions.  In  the  event  we  can't  move  these  models  comprehensively 
j|  into  place  by  next  year,  we  won't  be  objecting  to  Federal  standards. 
J  Mr.  Wyden.  Do  you  think  in  the  next  year  all  the  States  will 
I  have  moved  to  prohibit  prior  hospitalization  requirements? 
J  Mr.  Pomeroy.  In  the  event  they  haven't,  there  is  no  good  reason 
.   why  they  will  not  have. 

'  Mr.  Wyden.  I  thank  you.  We  excuse  you.  You  have  been  helpful, 
.  as  always,  and  we  will  be  talking  to  you  in  the  days  ahead.  Thank 
"  you. 

Mr.  Trapnell,  let  me  start  with  you,  if  I  could.  How  many  of  the 
•    State  regulators,  Mr.  Trapnell,  have  the  expertise  to  handle  the  dif- 
j   flcult  actuarial  issues  that  are  raised  by  long-term  care  insurance? 
Mr.  Trapnell,  I  have  yet  to  see  any  State  regulatory  agency  that 
has  the  3taff  of  experts  that  can  handle  this  issue.  The  issues  are 
extremely  complex  and  difficult,  and  the  actuarial  staffs  of  virtual- 
j   ly  every  State  insurance  department  are  understaffed  to  begin 
with. 

\  Mr.  Wyden.  How  do  regulators  or  actuaries  begin  to  access 
^  whether  policies  have  fair  returns  in  terms  of  loss  ratios?  Aren't 
^  loss  ratios  difficult  enough  to  enforce  for  products  that  are  sold  on 
]   an  annual  basis  to  cover  that  year's  benefits? 

=      Mr.  Trapnell.  This  product,  the  model  they  are  using,  is  Medi- 
'   care  supplement,  Medigap  policies,  where  it  is  an  annual  deal.  This 
-   policy  is  much  more  like  life  insurance,  where  you  are  funding 
'    something  that  happens  at  the  end  of  the  life  span,  and  simple  loss 
j    ratios  are  invalid.  In  fact,  even  if  you  have  an  aggregate  loss  ratio, 
^1   because  it  has  been  in  business  for  10  or  15  or  even  25  years,  it  is 
I  invalid  because  you  should  be  earning  half  of  your  income  from  in- 
J   vestment  income,  and  you  could  have  a  200  percent  loss  ratio  very 
']   easily  if  you  don't  include  the  investment  income  as  part  of  your 
^   calculation.  So  this  requires  a  very  complex  set  of  calculations, 
which  they  call  a  prospective  loss  ratio,  but  in  this  field,  with  so 
little  consensus  on  what  the  assumptions  ought  to  be,  you  can  get  a 
i    wide  range  of  loss  ratios  for  any  product.  I  think  it  is  alniost  a 
hopeless  way  to  regulate  rates  for  this  industry,  and  that  is  an- 
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other  reason  why  I  think  that  they  ought  to  be  done  with  it  and 
not  allow  rate  increases  to  begin  with.  Then  they  wouldn't  have  to 
worry  about  the  loss  ratios;  competition  on  the  rates  would  regu- 
late the  field. 

Mr.  Wyden.  If  a  regulator  is  confronted  by  a  company  which  has  i 
badly  miscalculated  the  premiums  and  seeks  a  huge  rate  increase,  ^ 
what  are  its  options,  and  what  does  that  spell  for  the  policyhold-  I 
ers? 

Mr.  Trapnell.  Well,  under  the  form  of  regulation  we  have,  if  it 
can  demonstrate  on  a  prospective  basis  that  it  needs  the  rate  in- 
crease without  violating  its  loss  ratio  requirements,  it  should  be 
granted.  As  you  know,  I  think  that  is  entirely  wrong.  I  think  rate  | 
increases  in  this  business  should  only  be  allowed  if  the  companies 
can  point  to  something  that  has  happened  that  no  prudent  actuary 
could  have  forecasted,  like  the  courts  deciding  that  home  care,  for 
example,  ought  to  be  paid  for  servants'  services.  These  things  can 
happen.  There  may  be  other,  better  remedies  than  allowing  rate  in-  \ 
creases,  but  I  think  that  the  criteria  that  departments  ought  to  use 
in  reviewing  rate  increases  ought  to  be:  Is  this  company  asking  for 
a  rate  increase  for  some  reason  that  could  not  have  been  forecast? 

Mr.  Wyden.  How  many  years,  in  your  view,  Mr.  Trapnell,  will  it 
be  before  companies  in  the  long-term  care  business  have  solid  data 
on  home  health  and  nursing  home  utilization  for  those  that  pay 
the  premiums? 

Mr.  Trapnell.  Well,  there  is  one  company  that  has  very  solid 
data  already  because  they  have  been  in  this  business  since  1973,  \ 
the  Fireman's  Fund,  now  AMEX.  Unfortunately,  the  data  is  too 
valuable  to  be  shared  with  anybody,  and  other  companies  don't  | 
have  the  advantage  of  that  experience.  , 

It  depends  on  the  ages  at  which  you  issue  your  policies.  If  you  j 
issue  them  old  enough,  you  can  get  experience  very  quickly,  but 
you  have  to  go  at  least  5  years  to  get  through  what  actuaries  refer  ^ 
to  as  the  select  period.  People  who  have  been  underwritten  or  just  ( 
have  bought  the  policies  recently  have  different  characteristics  ] 
than  those  who  have  been  insured  for  a  long  time.  , 

Mr.  Wyden.  Let  me  ask  you  some  questions  on  solvency.  Do  we  , 
have  adequate  tools  to  assess  the  solvency  of  all  the  insurers  offer-  ] 
ing  long-term  care  policies? 

Mr.  Trapnell.  I  don't  think  the  issue  of  solvency  with  respect  to  j 
this  product  has  really  been  investigated  by  anyone.  My  one  com-  ( 
pany,  in  order  to  advise  clients  what  kind  of  risk  they  might  be  get- 
ting into,  has  devised  a  model  that  we  use  to  project  how  much  our  ( 
aggregate  losses  could  be  over  a  long  period  of  time  if  everything  , 
went  wrong,  if  every  actuarial  assumption  went  as  adversely  as  we  ; 
could  imagine,  and  some  of  the  losses  that  we  generated  with  just  , 
10,000  policies  had  a  present  value  of  $30  million  or  $40  million.  t 
Now,  since  these  companies  were  very  reluctant  to  take  the  risk,  j 
one  of  the  ideas  that  was  floated  around  was,  ''Gee,  we  can  buy  a  t 
shell,  a  different  insurance  company,  a  different  corporate  entity,  c 
for  about  $100,000,"  and  that  comes  complete  with  the  capital  they 
need  to  operate,  so  why  should  they  take  the  risk  of  losing  $30  mil-  f 
lion  or  $40  million  if  they  can  buy  a  shell  for  $100,000  and  put  all  t 
the  risk  through  it?  a 
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Mr.  Wyden.  Would  an  undercapitalized  company  entering  the 
]    market  pose  particular  solvency  concerns? 

i       Mr.  Trapnell.  I  would  be  very  worried  about  the  potential  sol- 

I  vency  of  very  thinly  capitalized  companies  selling  large  numbers  of 
these  policies,  because  if  the  losses  start  coming  under  this  policy 
and  you  don't  have  rate  increases,  the  losses  continue  year  after 

j    year;  it  is  kind  of  a  w^ater  torture  until  the  last  policy  expires. 

:  Mr.  Wyden.  What  basis  is  there  for  assuring  that  companies  en- 
tering the  long-term  care  field  are  going  to  remain  solvent,  and 
particularly,  say,  setting  aside  adequate  reserves  to  protect  the  sen- 
iors? 

Mr.  Trapnell.  Well,  ironically,  Federal  taxation  discourages  the 
companies  from  putting  up  adequate  reserves,  because  they  use  a 
H  reserve  method  that  was  devised  for  hospital  surgical  policies, 
1^  where  mortality  is  not  particularly  important  and  where  it  is  a 
very  short  run  type  of  proposition,  and  they  also  follow  a  2-year 
preliminary  term  standard  which  is  devised  for  companies  that  use 
most  of  the  first  2  years'  premiums  to  pay  commissions  and  other 
sales  and  issue  expenses. 

I  think  there  need  to  be  studies  of  the  solvency  and  reserve  re- 
quirements for  these  products  starting  afresh  and  that  Federal  tax- 
ation should  not  discourage  adequate  reserves  on  the  part  of  the 
companies. 

Mr.  Wyden.  Let  me  see  if  I  can  characterize  your  testimony,  be- 
cause I  think  you  have  been  very  helpful,  and  of  course  the  actuar- 
ial underpinnings  of  this  industry  are  extraordinarily  important  as 
we  look  at  where  we  ought  to  be  going.  You  are  a  consulting  actu- 
ary, and  I  gather  it  is  your  view  that  companies  are  really  jumping 
I  in  to  marketing  long-term  care  insurance  without  the  necessary  ex- 
pertise to  responsibly  price  and  underwrite  the  product.  Is  that  a 
fair  characterization? 

Mr.  Trapnell.  I  wouldn't  want  to  say  that  it  is  sloppy  actuarial 
work,  because  many  of  these  actuaries  have  done  their  homework 
on  the  lapse  rates  and  found  to  their— satisfied  themselves  that  the 
lapse  rates  are  real  and  done  their  calculations  accordingly,  and 
r\  when  you  expect  all  the  policies  to  be  lapsed  within  5  or  10  years 
I  you  don't  worry  very  much  about  what  the  long-run  costs  of  any- 
thing are. 

Mr.  Wyden.  And  let  us  not— I  did  not  characterize  it  as  sloppy,  it 
is  just  a  question  of,  they  really  don't  have  the  expertise.  Isn't  that 
correct? 

Mr.  Trapnell.  I  would  not  want  to  characterize  it  that  way  be- 
I     cause,  if  the  actuary  who  has  satisfied  himself  that  the  people 
f'    really  are  not  going  to  stay  around  to  collect  the  benefits  and  he 
sets  his  rates  accordingly,  he  is  a  technician  doing  his  job  as  he 
sees  it.  I  have  seen  a  lot  of  what  I  think  is  sloppy  actuarial  work  in 
i    this  field,  but  I  want  to  alert  you  that  it  is  the  financial  incentives 
1    and  it  is  the  rewards  that  the  market  conditions  generate  that  lead 
]    to  the  activity.  Giving  everybody  the  most  expert  technicians  may 
t    only  make  it  worse. 

Mr.  Wyden.  I  think  you  have  raised  a  number  of  important 
points,  and  certainly  this  matter  of  hov/  these  policies  lapse  is  ex- 
!    traordinarily  important,  and  we  thank  you  for  your  cooperation, 
and  we  will  be  calling  on  you  often  as  we  go  forward. 
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Mr.  Trapnell.  Thank  you  very  much. 
Mr.  Wyden.  Thank  you. 

Dr.  Firman,  do  you  see  any  reasons  why  citizens  of  one  State 
should  receive  a  different  set  of  protections  from  the  citizens  of 
other  States  in  the  sale  of  these  products? 

Mr.  Firman.  No.  I  think  all  citizens  should  receive  a  basic  mini- 
mum level  of  protection,  which  is  clearly  not  the  case  right  now. 

Mr.  Wyden.  Are  so-called  group  products  particularly  advanta- 
geous to  consumers? 

Mr.  Firman.  In  my  view,  with  one  or  two  minor  exceptions, 
there  is  no  such  thing  as  a  true  group  product  in  this  market. 
What  we  have  being  labeled  as  group  products  are  essentially  indi- 
vidual products  being  marketed  through  associations  and  through 
employee  groups,  and  in  fact  they  have  none  of  the  benefits  that 
we  traditionally  think  about  in  terms  of  group  products,  in  terms 
of  being  open  to  everybody  without  underwriting,  in  terms  of  ev- 
erybody in  your  group  joining,  or  in  terms  of  even  some  real  lever- 
age with  the  insurance  company  in  terms  of  future  rate  increases.  I 
think  it  is  a  serious  and  misleading  misnomer  to  call  most  of  the 
things  which  are  labeled  group  products  such. 

Mr.  Wyden.  Dr.  Firman,  are  your  members  concerned  that  pur- 
suing litigation  is  a  difficult  and  cumbersome  way  to  secure  their 
rights  in  this  area?  We  note  that  one  fairly  small  company  we 
looked  at  was  sued  over  100  times  by  aggrieved  policyholders,  and 
the  question  is,  how  are  these  people  going  to  efficiently  avail 
themselves  of  a  remedy  if  they  just  have  to  run  to  the  courthouse? 

Mr.  Firman.  I  think  litigation  is  a  poor  remedy,  in  part  because 
most  of  the  people  are  very  sick,  so,  in  fact,  they  are  not  going  to 
be  in  any  position  to  litigate,  and  many  of  them  will  be  dead  after 
they  enter  a  nursing  home  and  are  there  for  a  while,  so  they  are 
not  going  to  be  in  a  position  to  litigate.  So  unless,  in  the  case  of  the 
first  panel,  you  have  a  son  or  a  daughter,  litigation  is  usually  virtu- 
ally impossible. 

Mr.  Wyden.  Tell  us,  if  you  would,  a  little  bit  about  home  care, 
why  your  members  regard  it  as  so  important  and  why  its  failure  to 
appear  in  so  many  private  long-term  care  insurance  policies  is  a 
defect,  as  you  said  in  your  testimony. 

Mr.  Firman.  Well,  I  think  that  it  is  clear  to  me  that  perhaps  an 
equal  reason,  other  than  asset  protection,  is  that  people  want  to 
stay  out  of  nursing  homes;  they  want  to  remain  independent,  and 
they  want  to  get  the  help  they  need  to  stay  at  home;  and  so  in- 
creasingly we  are  finding  that  is  the  primary  reason  people  are 
seeking  to  buy  long-term  care  insurance.  Our  study  clearly  shows 
that  most  of  these  plans  fall  far  short  in  that  area  for  a  number  of 
reasons,  and  basically  we  tell  consumers  that  if  the  reason  you  are 
seeking  insurance  is  to  stay  at  home,  you  are  better  off  putting 
money  in  the  bank. 

Mr.  Wyden.  Now,  the  industry  asserts  that  the  number  of  poli- 
cies that  still  contain  unacceptable  provisions  is  really  pretty 
small,  that  the  majority  of  policies  in  effect  have  been  upgraded 
and  reconfigured  to  address  some  of  these  problems.  Do  you  share 
the  view  that  the  number  of  policies  that  still  have  these  unaccept- 
able provisions  is  small? 
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Mr.  Firman.  I  think  it  is  fair  to  say  that  most  of  the  major  com- 
panies have  seen  the  handwriting  on  the  wall  and  knocked  out 
some  of  the  more  egregious  restrictions  that  we  have  seen  in  the 
past.  However,  as  I  pointed  out  in  my  testimony,  they  have  been 
replaced  by  other  potential  booby  traps,  such  as  medical  necessity, 
which  is  a  very  vague  and  troubling  term,  and  clearly  the  ques- 
tions of  level  premiums  and  guaranteed  renewability  are  certainly 
very  much  prevalent  in  most  products. 

Mr.  Wyden.  Well,  you  both  have  been  very  patient.  We  would 
ask  more  questions,  but  we  would  be  threatening  to  have  every- 
body here  until  breakfast  time,  and  we  appreciate  your  coopera- 
tion. We  will  be  working  with  you  in  the  days  ahead.  You  are  ex- 
cused. 

Mr.  Trapnell.  Thank  you. 
[Testimony  resumes  on  p.  175.] 

[The  following  responses  to  subcommittee  questions  were  re- 
ceived:] 
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July  3,  1990 


The  Honorable  John  D,  Dingell 
Chairman 

Subcommittee  on  Oversight  and  Investigations 
Committee  on  Energy  and  Commerce 
Washington,   D.C.  20515 

Dear  Congressman  Dingell: 

This  is  in  response  to  your  request  for  additional  information  to 
be  included  in  the  May  2  hearing  record. 

Ql.  HLich  regulatory  model  do  you  believe  is  more  effective  and 
fair  for  consumers:  one  that  relies  on  a  series  of  lawsuits 
by  aggrieved  individuals,  or  one  that  relies  on  stiff 
regulation  to  deter  and  punish  abuse? 

A.  The  NAIC  is  committed,  as  you  are,  to  strong  and  effective 
regulation  which  adequately  protects  consumers.  The  NAIC  has 
endeavored  over  the  course  of  the  last  four  years  to  implement 
a  regulatory  structure  that  is  responsive  to  the  long-term 
care  insurance  marketplace.  During  the  early  years  of  market 
development,  the  NAIC  attempted  to  create  a  model  regulatory 
structure  that  was  flexible  enough  to  allow  policy  development 
while  protecting  consumers  from  abuses.  The  NAIC  has 
strengthened  its  regulatory  standards  frequently  throughout 
this  period  to  address  problems  and  concerns  as  they  became 
apparent  as  well  as  to  respond  to  new  aspects  of  the  products. 
While  exposure  to  civil  lawsuits  augments  regulation  by 
providing  an  additional  strong  incentive  to  insurers  to  deal 
fairly  with  insured  individuals,  it  cannot  provide  the 
comprehensive  level  of  consiiiner  protection  afforded  by 
effective  regulation. 

Q2.  Our  investigation  showed  that  too  often  state  regulators 
abdicated  any  responsibility  for  consumer  disputes  on  the 
ground  that  a  "fact^ial  or  legal  issue  is  in  dispute."  What 
is  the  standard  as  *  to  whether  a  state  will  or  should  get 
involved  in  helping  a  consumer  resolve  a  dispute  with  a 
company? 
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A.  State  regulatory  authority  generally  does  not  extend  to 
resolving  genuine  factual  or  legal  disputes,  which  are  the 
provence  of  the  judiciary.  However,  as  a  practical  matter, 
insurance  departments  do  as  much  as  they  can  to  resolve  such 
disputes  so  that  individuals  can  avoid  the  necessity  of 
pursuing  legal  action  in  court.  State  insurance  regulators 
can  and  will  intervene,  on  behalf  of  insured  individuals,  in 
cases  where  insurers  engage  in  unfair  or  deceptive  practices, 
including  misrepresentations  and  unfair  or  fraudulent  claims 
practices.  Insurance  regulators  also  intervene  to  assure  that 
insured  individuals  receive  timely  and  complete  answers  from 
insurers  to  questions  about  their  coverage  or  premiums. 

Q3 .  A  task  force  of  actuaries  is  currently  developing  actuarial 
standards  of  practice  for  long-term  care  insurance.  Actuaries 
told  the  staff  that/  at  present^  none  exist.  Would  you 
disagree? 

A.  It  is  not  entirely  correct  that  there  are  no  actuarial 
standards  of  practice  for  long-term  care  insurance.  Actuarial 
standards  of  practice  dealing  with  "Incurred  Health  Claim 
Liabilities,"  and  "Regulatory  Filings  for  Rates  and  Financial 
Projections  for  Health  Plans"  exist  and  affect  actuarial 
practices  as  they  relate  to  long-term  care  insurance.  In 
addition,  an  Actuarial  Standards  Board  operating  committee 
dealing  specifically  with  long-term  care  insurance  has  been 
formed. 

Q4.  Actuaries  also  told  the  staff  that  standards  imported  from 
life  and  health  insurance  are  not  appropriate  for  long-term 
care  regulation.    Would  you  disagree? 

A.  Standards  imported  from  the  life  and  health  insurance  areas 
are  based  upon  similar  principles  and  provide  a  source  of 
information  which  should  be  consulted. 

Q5.  Assuming  standards  are  put  in  place,  would  all  state 
regulators  have  sufficient  actuarial  expertise  to  effectively 
assess  information  being  filed  by  long-term  companies? 

A.  Not  all  departments  have  life  and  health  actuaries  on  staff, 
but  many  states  obtain  the  services  of  consulting  actuaries 
when  necessary.  In  addition,  the  long-term  care  insurance 
experience  exhibit  (attached  and  described  in  question  6)  will 
provide  all  state  regulators  (even  those  with  little  actuarial 
background)  with  more  and  better  information  about  long-term 
care  insurance  policies  available  in  their  states  and  will 
enhance  their  ability  to  compare  and  assess  the  assumptions 
and  experience  related  to  these  policies. 
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Q6.  The  Subcommittee  has  released  summaries  of  actuarial 
information  we  collected  from  major  sellers  of  long-term  care 
insurance.  We  went  to  the  sellers  because  time  and  again 
regulators  told  our  staff  that  the  only  place  to  get  the 
information  was  from  the  companies,  that  they  (the  regulators) 
didn't  have  it.  I  understand  that  you  are  developing  a 
uniform  reporting  form.  But  how  long  will  it  be  before  all 
states  have  adopted  such  a  form  and  have  such  information 
available? 


A.  The  NAIC  has  developed  a  long-term  care  insurance  experience 
reporting  form  which  will  provide  annual  and  durational  data 
on  premiums,  claims,  reserves,  anticipated  loss  ratios,  and 
insured  lives.  It  has  been  adopted  by  the  Long-Term  Care 
Insurance  Task  Force  and  will  be  placed  on  the  agenda  of  the 
Blanks  Annual  Statement  Committee  for  final  action  at  its 
October  meeting.  Once  the  long-term  care  insurance  experience 
reporting  form  is  adopted  by  the  Blanks  Annual  Statement 
Committee,  the  form  becomes  an  official  part  of  the  annual 
statement  that  is  filed  in  each  state.  As  such,  it  will  be 
effective  on  a  national  basis. 

Q7.  While  we  wait  for  all  50  states  to  enact  it,  won't  we  lack 
good  national  data? 

A.       see  Q6  above. 

Q8.  Pensions,  like  long-term  car©  are  heavily  pre-funded.  But 
employees  have  a  variety  of  rights,  and  those  holding  their 
funds  have  fiduciary  obligations.  Is  there  any  reason  why  all 
states  —  or  the  federal  government  —  should  not  impose  those 
ssune  rights  and  obligations  when  it  comes  to  long-term  care 
insurance? 

A.  The  NAIC  is  currently  considering  requiring  long-term  care 
insurance  policies  to  have  non-forfeiture  benefits  (somewhat 
analogous  to  vesting  of  pension  benefits)  which  would  protect 
the  policyholder's  equity  in  the  policy.  The  NAIC  is  seeking 
input  from  actuarial  experts  on  this  issue  and  hopes  to  have 
preliminary  results  by  mid-July.  While  non-forfeiture 
benefits  would  undoubtedly  provide  a  valuable  benefit  for 
consumers,  they  also  would  dilute  the  spreading  of  risk  and 
thereby  increase  premiums  significantly.  The  NAIC  hesitates 
to  make  a  decision  on  this  issue  until  sufficient  information 
about  potential  effects  on  availability  and  af f ordability  has 
been  closely  examined. 
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Q9.  In  the  absence  of  good  actuarial  standards  and  data,  is  it 
realistic  to  assume  that  regulators  can  assess  whether  the 
loss  ratio  assumptions  advanced  by  the  companies  are  accurate? 

A.  It  is  not  possible  to  perfectly  predict  the  future  utilization 
and  costs  associated  with  long-term  care  benefits,  whether 
privately  or  publicly  financed.  It  is  possible  to  make 
reasonable  forecasts  about  these  variables.  The  development 
of  interpretive  materials,  based  on  current  company  practices 
as  well  as  data  collected  through  the  uniform  reporting  form, 
could  provide  helpful  information  for  assessing  loss  ratio 
assumptions,  proposed  premiums  and  reserving  practices.  The 
NAIC  has  undertaken  to  prepare  such  materials  in  several  areas 
and  may  consider  the  appropriateness  of  developing  reference 
documents  or  manuals  in  the  long-term  care  insurance  area. 

QIO.  Does  NAIC  collect  information  on  abusive  agents  for  use  by 
individual  regulators? 

A.  Yes,  the  NAIC  collects  regulatory  actions  taken  by  insurance 
departments  against  agents  for  conduct  which  is  in  violation 
of  state  law  or  regulation.  This  information  is  submitted  to 
us  by  the  states  and  compiled  in  our  Regulatory  Information 
Retrieval  System  (RIRS) .  In  addition,  the  NAIC  recently  began 
operating  a  special  activities  database  (SAD)  which  permits 
states  to  share  information  and  raise  inquiries  about 
individuals  and  entities  of  insurance  regulatory  concern.  The 
NAIC  also  has  approved  development  of  a  complaint  database 
which  will  begin  with  pilot  programs  in  a  few  states  within 
the  next  few  weeks. 

Qll.  How  good  can  such  information  be  when  a  huge  number  of  states 
we  contacted  were  unable  to  even  tell  us  anything  about  long- 
term  care  insurance  in  their  states? 

A.  The  long-term  care  insurance  experience  reporting  form 
(attached  and  described  in  question  6)  will  provide  annual  and 
durational  data  on  premiums,  claims,  reserves,  anticipated 
loss  ratios,  and  insured  lives.  In  addition,  the  RIRS  and  SAD 
databases  (described  in  question  10)  presently  permit  states 
to  share  information  about  individuals  and  entities  which  have 
been  disciplined  or  which  raise  regulatory  concern.  Upon 
ultimate  adoption  of  the  complaint  database,  participating 
states  will  record  complaint  information  in  a  consistent 
manner  and  report  it  to  the  NAIC  to  be  shared  with  other  state 
regulators. 

Most  states  presently  have  information  about  long-terra  care 
insurance  policies  and  complaints;  however  many  states  do  not 
keep  such  information  by  specific  line  of  business  or  in  a  way 
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that  provides  answers  to  general  questions  about  the  market. 
The  above  described  activities  will  substantially  improve  the 
amount,  quality,  and  availability  of  long-term  care  insurance 
data  for  state  regulators. 

Q12 .  Do  you  know  how  many  regulators  made  specific  use  of  NAIC 
information  on  problem  agents? 

A.  During  1990,  approximately  40,000  inquiries  were  made  by 
regulators  about  various  individuals  and/or  companies  on  the 
NAIC  database. 

Q13 .  Providers  Fidelity  used  group  trusts  some  of  which  bore  the 
titles  of  consumer  organizations.  Mr.  Dozer  told  staff  that 
these  were  set  up  for  the  convenience  of  the  company  to 
standardize  a  policy  and  simplify  dealings  with  the  states. 
These  trusts  were  also  used  to  evade  the  law.  How  many  states 
specifically  prohibit  the  establishment  of  trusts  in  which 
banks  or  other  entities  purporting  to  act  on  behalf  of 
beneficiaries  function  as  trustees? 

A.  Organizations  formed  for  the  purpose  of  selling  insurance  are 
not  considered  bona  fide  groups  and  generally  cannot  operate 
under  group  insurance  laws.  In  some  states,  groups  formed  for 
marketing  convenience,  usually  called  discretionary  groups, 
are  permitted.  States  generally  can  regulate  group  contracts. 
The  degree  of  regulation  of  true  group  and  discretionary  group 
policies  varies  with  state  law.  The  NAIC  Long-Term  Care 
Insurance  Task  Force  is  currently  considering  changes  to  the 
NAIC  model  standards  to  strengthen  regulation  of  group  | 
insurance,  including  elimination  of  discretionary  group 
products  and  strengthening  the  prior  review  of  association 
groups . 

Q14.  Is  there  enough  formal,  coordinated  activity  among  regulators  | 
to  rid  the  market  of  troubled  companies. 

There  has  been  and  continues  to  be  significant  coordination  ! 
of  activity  and  effort  among  regulators  in  this  market.  The  | 
NAIC  model  standards  reflect  both  the  input  and  experience  of 
a  number  of  states.  Most  states  have  used  the  model  standards 
as  the  basis  for  their  regulatory  programs.  In  addition,  the 
RIRS  and  SAD  databases,  described  above,  permit  states  to 
share  information  about  problem  or  questionable  companies. 
The  complaint  database,  when  fully  implemented,  will  provide 
one  more  resource  for  state  regulators  to  share  information 
about  companies.  Finally,  the  states,  in  conjunction  with  he 
NAIC,  coordinate  the  collection  and  evaluation  of  information 
on  the  financial  status  of  insurers  in  all  markets  to  regulate 
company  solvency. 
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Q15.  Are  you  at  all  concerned  that  less  than  honorable  companies 
might  shop  for  the  least  restrictive  regulatory  environment 
to  situs  group  products?  We  worry  especially  since  there  are 
still  states  with  few  if  any  protections  for  consumers. 

A.  We  share  your  concern  about  companies  that  conduct  these  and 
other  undesirable  activities.  And,  yes,  it  is  troublesome 
that  some  states  have  not  implemented  all  of  the  NAIC- 
recommended  consumer  protections  in  this  area.  The  leadership 
and  staff  of  the  NAIC  are  contacting  and  working  with  states 
to  encourage  all  states  to  adopt  regulatory  standards  for  this 
product.  (Enclosed  please  find  an  updated  chart  illustrating 
state  adoption  of  these  provisions.)  Further,  as  discussed  in 
question  13,  the  NAIC  Long-Term  Care  Task  Force  is  considering 
changes  to  the  NAIC  model  standards  to  strengthen  regulation 
of  group  insurance,  including  elimination  of  discretionary 
group  products  and  strengthening  prior  review  of  association 
groups . 


Q16.  As  you  can  see  from  the  information  that  this  Committee 
collected  in  a  survey  of  50  state  regulators,  their  ability 
to  isolate  information  about  long-term  care  insurance  sellers 
and  products  varies  tremendously.  Thirty-one  could  not  give 
us  any  information  on  long-term  care  insurance  complaints. 
Doesn't  this  put  citizens  of  some  states  at  a  disadvantage  in 
terms  of  learning  who  the  problem  companies  are  and  limit  the 
ability  of  regulators  to  assess  which  companies  they  ought  to 
focus  their  efforts  on? 

A.  The  NAIC  recognizes  this  concern  and,  as  discussed  above,  is 
developing  a  prototype  complaint  data  system.  However,  raw 
complaint  numbers,  or  even  complaint  ratios,  can  be  misused 
in  a  competitive  marketplace  and  may  not  identify  the  best  or 
most  reliable  company  for  a  consumer  in  the  long  run.  Such 
information  must  be  presented  carefully  to  assure  that  it 
informs,  rather  than  misleads,  consumers. 

Q17.  Are  you  concerned  that  not  all  states  have  good  data  to  share 
with  consiimers  about  what  products  are  being  sold  in  their 
states? 

A.  An  NAIC  working  group  is  currently  developing  a  prototype 
comparison  form  for  use  by  states  in  disseminating  information 
about  long-term  care  insurance  policies,  benefits,  and  prices. 
The  long-term  care  insurance  experience  reporting  form  also 
will  provide  useful  state-by-state  information  about  the 
products  available  in  each  state. 
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Q18 .  The  MAIC  Model  Regulation  permits  regulators  to  authorize 
nonrenewal  on  a  statewide  basis  when  solvency  or  large  losses 
loom.  How  does  this  protect  the  insured  who  is  about  to  incur 
a  loss  from  cancellation  by  a  company  which  has  miscalculated 
its  experience? 

A.  The  Long-Term  Care  Insurance  Model  Regulation  provision  allows 
nonrenewal  on  a  state-wide  basis  only  with  approval  of  the 
commissioner  and  only  upon  terms  and  conditions  deemed 
necessary  by  the  commissioner  to  best  protect  policyholders. 
This  provision  was  drawn  very  narrowly  and  gives  commissioners 
authority  to  grant  nonrenewal  under  certain  limited 
circumstances.  Such  authority  was  thought  necessary  to 
protect  company  solvency  given  the  experimental  nature  of  the 


We  hope  that  this  furnishes  information  that  will  assist  you  in 
your  deliberations.  If  you  have  any  further  questions,  we  would 
be  happy  to  discuss  them  with  you  or  your  staff. 

Sincerely, 


product. 


Earl  R.  Pomeroy 
NAIC  President 


Enclosure 
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To:  John  Dingell,  Chairman  of  the  Subcommittee  on  Oversigh^t  and 
Investigations  of  the  House  Committee  on  Energy  and  Commerce. 

From:  James^Firman ,  President  &  C.E.O.,  United  Seniors  Health 
Cooperative    yr^^    -»'~\\  --  


Subject:  Response  to  your  additional  questions 
Date:     June  27,  1990 


Here  are  my  responses  to  the  questions  about  long  term  care 
insurance  that  you  asked  in  your  letter  of  June  5,  1990. 

Question:  How  important  is  it  for  a  policy  to  require  inflation 
protection? 

Response:  Adequate  inflation  protection  is  an  essential  element 
of  any  good  long  term  care  insurance  policy.  Without  inflation 
protection,  a  nursing  home  plan  with  a  daily  benefit  that  covers 
costs  today  is  likely  to  cover  only  40%  of  likely  costs  twenty 
years  from  now  (assuming  nursing  home  costs  continue  to  rise  at 
their  historical  rate  of  5.8%  per  year. 

Inflation  protection  is  especially  important  for  younger 
purchasers  of  long  term  care  insurance.  For  example,  if  a  person 
purchases  a  plan  at  age  45,  they  are  not  likely  to  need  it  for  at 
least  35  or  40  years.  Without  adequate  inflation  protection,  a 
plan  that  covers  today's  costs  of  a  nursing  home,  would  probably 
cover  less  than  20%  of  the  daily  costs  when  the  plan  is  needed. 
In  other  words,  without  inflation  protection,  the  plan  would 
neither  preserve  a  person's  assets  nor  prevent  them  from  spending 
down  and  going  onto  Medicaid. 

It  is  important  to  also  be  aware  that  the  quality  of 
inflation  protection  being  offered  in  long  term  care  insurance 
plans  varies  significantly.  For  example,  many  plans  in  the  past 
typically  offered  inflation  protection  that  increased  the  daily 
benefits  by  5%  per  year.  However  because  the  increase  is  5%  of 
base  benefits  and  it  is  not  compounded,  even  this  type  of 
protection  is  insufficient.  Another  problem  is  that  some 
companies  now  offer  inflation  protection,  but  only  for  ten  years, 
or  until  a  policyholder  reaches  age  70.  This  type  of  inflation 
protection  is  grossly  inadequate:  just  when  a  policyholder  is 
most  likely  to  need  the  extra  benefits,  they  will  be  unable  to 
get  them. 
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Question:       How     important  is  it  for  policyholders  to    hold  some 

equity  so  that  if  premiums  lapse  they  can  derive  some  cash  or 
benefit  value  from  them?  , 

Response:       Equity    positions  or  "non-forfeiture  values"     can  be 

viewed  as  serving  two  purposes:     1)   protecting  the  integrity  of  a 

policyholder's  investment,  and  2)  providing  a  vehicle  for 
encouraging  consumers  to  save  for  the  future. 

To  a  certain  extent  the  question  of  equity  positions  in  long 
term  care  insurance  is  analogous  to  a  discussion  of  the  merits  of 
"term"  life  insurance  versus  "whole"  life  insurance,  with  a  few 
very  important  differences. 

In  the  context  of  life  insurance,  the  main  advantage  of 
"term"  life  insurance  over  "whole"  life  insurance  is  that  term 
insurance  costs  significantly  less.  On  the  other  hand,  whole 
life  insurance  is  both  insurance  and  a  convenient  and 
advantageous  way  for  a  consumer  to  implement  a  long-term  savings 
program.  For  a  variety  of  reasons  the  basic  integrity  of  most 
life  insurance  plans  is  not  in  question.  Under  these 
circumstances,  the  choice  between  "term"  and  "whole"  life 
policies  is  largely    a  matter  of  individual  preference  and  needs. 

On  the  other  hand,  consumers  are  at  considerably  greater 
risk  of  investing  in  long  term  care  insurance  over  many  years  and 
then  being  unable  to  collect  benefits  when  they  need  them.  There 
are  several  likely  scenarios  in  which  a  person  is  at  risk  of 
getting  little  or  no  return  or  value  from  their  purchase  of  a 
long  term  care  insurance  policy.     For  example: 

a.  Most  current  long  term  care  insurance  policies 
explicitly  state  that  they  will  not  pay  for  services  already 
covered  by  a  government  program.  If  a  state  or  the  federal 
government  were  to  expand  coverage  of  nursing  home  or  home  care 
at  some  point  in  the  future,  many  of  the  current  policies  would 
be  substantially  devalued. 

b.  Without  equity  positions,  consumers  have  no  recourse  or 
protection  if  a  company  issuing  the  policy  goes  bankrupt  or 
terminates  its  coverage  for  a  group  of  policyholders. 

c.  Under  current  law,  companies  have  virtually  a  free  hand 
to  raise  premiums  for  policyholders  at  any  time  in  the  future. 
By  allowing  companies  to  raise  their  annual  premium  charges, 
consumers  are  at  significant  risk  of  being  forced  or  induced  to 
drop  their  policies  at  some  point  in  the  future.  Without  an 
equity  position,  consumers  in  this  position  will  forfeiture  their 
entire  investment. 

Without  an  equity  position,  policyholders  will  see  their 
investments  go  down  the  drain  if  any  of  these  scenarios  occur. 
These  risks  appear  to  be  particularly  significant  for 
policyholders  in  two  general  categories: 
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1.  People  who  buy  inferior  products  from  unstable  or 
unscrupulous  companies. 

2.  People  under  the  age  of  50  who  buy  policies  and 
therefore  are  not  likely  to  use  them  for     25  to  35  years  or  more. 

However,  rather  than  requiring  non-forfeiture  values  (which 
will  make  already  expensive  products  even  less  affordable  for 
many  people) ,  I  recommend  consideration  of  other  measures  to 
protect  the  integrity  of  long  term  care  insurance  policies. 

1.  Private  long  term  care  insurance  companies  should  not  be 
let  off  the  hook  if  federal  or  state  services  for  long  term  care 
are  expanded  in  the  future.  They  should  be  required  to  provide 
substantial  additional  benefits  or  refunds  if  federal  or  state 
programs  are  expanded.  A  few  companies,  for  example  Metropolitan 
Life,  already  offer  this  important  feature. 

2.  Like  life  insurance,  premiums  for  long  term  care 
insurance  policies  should  be  fixed  and  not  merely  level  as  they 
are  now  deceptively  called."  As  long  as  companies  can  raise 
premiums  virtually  at  will,  consumers  will  be  a  significant  risk 
of  being  unable  or  unwilling  to  continue  to  pay  the  annual 
premium  costs  and  thus  have  their  long-term  investments  wiped 
out . 

3.  A  combination  of  better  consumer  protection  laws  and 
adequate  counseling  would  help  consumers  to  avoid  buying  bad 
plans  from  inferior  companies.  This  would  also  help  protect 
consumers  from  the  risks  of  companies  that  might  go  bankrupt. 

If     these     steps  were  taken,   then  the     questions  of  "term" 

versus  "whole"  long  term  care  insurance  would  be  more  a  question 

of  individual  preference  and  need  rather  than  a  matter  of 
protecting  consumers. 

Question:       How     do     consumers     begin     to     assess     the     array  of 

available  products  particularly  with  the  concerns  we  have  heard 
about  the  ability  of  companies  and  abusive  practices 

Response:  The  sad  reality  is  that  it  is  virtually  impossible  for 
an  individual  consumer  to  adequately  asses  the  array  of  available 
products.  It  is  difficult  for  even  experts  to  keep  up  with  all 
of  this  information,  both  because  of  the  rapidly  changing  nature 
of  the  products  and  the  many  intricacies  of  each  policy. 
Although  insurance  agents  are  a  logical  source  of  information, 
such  agents  almost  always  represent  one  or  a  few  companies  and 
are  compensated  on  the  basis  of  the  sale  of  those  products  only. 

Another  problem  is  that  in  this  loosely  regulated,  non- 
standardized  market  place,  it  is  very  difficult  for  even  experts 
to  to  fully  analyze  and  understand  the  full  implications  and 
nuances  of  individual  policies.  Even  the  state-sponsored  health 
insurance  counseling  programs  for  seniors  and  the  guides  to  long 
term    care     insurance     published  by  state     agencies    and  private 
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organizations  are  providing  rather  unsophisticated  and  incomplete 
analyses  of  specific  long  term  care  insurance  products. 

Question:  Do  you  favor  expanding  public  access  to  information 
about  companies,  lapse  rate  experience  and  assumptions,  denied 
claims  and  rescissions  and  underwriting  criteria. 

Response:  Yes.  This  information  would  make  it  easier  for 
consumers  to  assess  the  merits  of  particular  companies  and  plans. 
Because  these  data  require  interpretation  and  are  only  part  of 
what  consumers  need  to  know,  they  would  be  particularly  useful  to 
organizations  and  individuals  that  help  consumers  to  make 
decisions  about  and  comparisons  among  competing  policies. 

Question:  Do  you  think  that  agents  should  be  the  prime  conveyers 
of  information  about  long  term  care  to  the  elderly. 

Response:  No.  An  agent's  purpose  in  providing  information  about 
long  care  to  seniors  is  clearly  to  induce  them  to  buy  a  policy 
offered  by  that  agent. 

In  our  view,  the  information  agents  and  in  their  "community 
education"  materials  is  almost  always  selective  and  biased.  For 
example,  the  standard  information  presented  by  most  agents  and 
companies  is  that  people  have  a  40%  chance  of  being  in  a  nursing 
home  at  some  point  in  their  lives.  However,  we  know  of  no 
companies  and  agents  that  also  tell  people  that  their  chances  of 
a  nursing  home  stay  of  one  year  or  longer  is  only  10%. 

As  a  matter  of  social  policy,  I  think  it  is  very  dangerous 
to  confuse  advertising  with  consumer  education.  Advertising 
is  needed  to  create  consumer  demand  for  long  term  care  insurance 
in  general  and  for  specific  products.  People  also  need 
independent  unbiased  sources  of  information  about  their  risks  of 
long  term  care,  their  full  range  of  options  for  protecting 
themselves,  as  well  as  information  and  analysis  about  specific 
policies . 

It  is  our  view  that  government's  appropriate  is  not  to 
promote  the  sale  of  private  insurance  per  se,  but  to  help 
individuals  to  understand  their  risks,  to  understand  the  full 
range  of  options  available  to  them,  and  to  help  them  frame  the 
proper  questions  to  ask  about  long-term  care  insurance  policies. 

An  opportunity  to  achieve  this  objective  is  the  legislation 
currently  pending  to  provide  funds  to  states  to  support  health 
insurance  counseling  programs  for  seniors.  However  the  primary 
focus  of  the  programs  appear  to  be  on  Medicare  and  Medigap 
counseling  Counseling  on  long  term  care  insurance  appears  to  be 
something  of  an  afterthought.  The  current  proposed  funding  level 
of  $15  million  nationally,  may  be  enough  to  provide  assistance 
with  Medicare  and  Medigap  issues,  but  the  amount  of  funding 
should  be  doubled  if  we  realistically  expect  the  state  programs 
to  adequately  address  long  term  care  insurance  as  well. 
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Mr.  Wyden.  Our  next  panel  consists  of  Dr.  Joshua  Wiener,  senior 
fellow,  Brookings  Institute,  Washington;  Dr.  Stan  Wallack,  Ph.D., 
president,  Lifeplans,  Waltham,  Massachusetts;  Mr.  Ron  Hagen, 
senior  vice  president,  marketing  and  product  development,  Ameri- 
can Express  Life  Assurance,  San  Rafael. 

Gentlemen,  if  you  will  come  forward.  Gentlemen,  it  is  a  practice 
of  our  subcommittee  to  swear  all  witnesses.  Do  any  of  you  have  any 
objection  to  being  sworn  as  a  witness? 

Mr.  Wallack.  No. 

Mr.  Hagen.  No. 

Mr.  Wiener.  No. 

Mr.  Wyden.  Please  rise  and  raise  your  right  hand. 
[Witnesses  sworn.] 

Mr.  Wyden.  Gentlemen,  it  is  also  the  practice  of  this  subcommit- 
tee to  avail  you  of  the  right  to  counsel.  Do  any  of  you  have  any 
desire  to  be  represented  by  counsel  today? 

Mr.  Wallack.  No. 

Mr.  Hagen.  No. 

Mr.  Wiener.  No. 

Mr.  Wyden.  We  welcome  all  of  you. 

Why  don't  we  start  with  you.  Dr.  Wallack.  We  are  going  to  make 
your  prepared  remarks,  of  each  of  you,  part  of  the  hearing  record 
in  their  entirety,  and  if  you  could  summarize  some  of  your  princi- 
pal concerns,  in  the  interests  of  time  and  the  votes  on  the  Floor, 
that  would  be  helpful,  and.  Dr.  Wallack,  let's  begin  with  you. 

TESTIMONY  OF  STANLEY  S.  WALLACK,  CHAIRMAN,  LIFEPLANS, 
INC.;  RONALD  D.  HAGEN,  SENIOR  VICE  PRESIDENT,  AMERICAN 
EXPRESS  LIFE  ASSURANCE  CO.;  AND  JOSHUA  M.  WIENER, 
SENIOR  FELLOW,  BROOKINGS  INSTITUTION 

Mr.  Wallack.  Thank  you.  I'm  glad  to  be  here. 
Let  me  say  that  I  have  two  jobs  in  my  life.  One  is,  I  am  also  the 
director  of  the  Bigel  Institute  for  Health  Policy  of  Brandeis  Univer- 
sity, and  sometimes  I'm  not  sure  which  hat  I'm  wearing  and,  given 
the  testimony  today,  I  may  want  to  have  my  academic  hat.  But  I 
have  had  the  privilege  of,  I  think — and  the  experience,  more — of 
working  both  in  the  public  sector  and  the  private  sector,  so  I  do  see 
the  issues  from  both  sides,  and  I  try  to  look  at  the  public  interest 
and  see  how  the  public  interest  is  best  served. 

In  working  in  long-term  care  over  the  last  15  years,  I  have  cer- 
tainly seen  the  need  and  I  have  been  looking  at  the  different  Gov- 
ernment roles  that  should,  in  fact,  take  place,  and  I  think  now  we 
are  seeing  a  change  in  thinking  about  the  Government  role  and 
one  that  is  moving  from  maybe  the  key  fmancer  or  the  major  fin- 
ancer  to  one  in  which  we  see  a  public  and  private  financing 
|j;    system,  and,  as  we  talk  about  saying  what  this  committee  is  con- 
!     cerned  with,  it  seems  to  me  the  most  important  issue,  and  I  agree 
with  you,  Mr.  Wyden,  that  if  this  private  market  is  to  evolve  at  all, 
i    then,  in  fact,  the  Government  must  become  involved,  and  that,  in 
\    fact,  is  true  of  all  of  the  social  welfare  policies  that  we  see  in  this 
country,  whether  it  is  disability  insurance  or  health  insurance.  The 
consumer  is  very  confused,  the  marketplace  doesn't  work  necessari- 
ly well,  and  it  requires  the  Government  to  get  involved  and,  I  be- 
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lieve,  in  a  positive  way,  if  it  wants  to  encourage  it.  So  I  welcome 
this  meeting,  and  I  think  it  is  very  important  that  the  committee  is 
involved. 

The  industry  has  changed,  as  I  said  before,  rapidly,  particularly 
in  the  last  5  years,  and  I  think  it  is  very  important  to  note  that 
this  is  an  emerging  industry  and  one  that  is  evolving  very  fast.  In 
my  testimony,  I  have  listed  the  kinds  of  product  enhancements 
that  have  occurred  and  in  response,  really,  to  the  marketplace.  To 
sell  a  policy,  you  still  have  to  sell  what  the  marketplace  is  interest- 
ed in  buying,  and  these  policies  have  become  broader  in  benefits, 
there  are  more  home  care  benefits,  they  have  become  deeper  in 
terms  of  benefits.  There  are  some  that  moving  away,  certainly 
from  the  medical  necessity  definition  to  a  concept  of  disability  and 
in  bringing  with  that  home  health. 

So  the  products  have  really  changed,  and  although  there  may 
not  be,  as  Jim  Firman  said,  a  true  group  product,  you  see  these 
most  often  when  they  are  offered  to  group  purchasers,  whether  it  is 
unions,  whether  it  is  employers.  When  you  are  looking  at  who  is 
going  to  purchase  a  policy,  the  kinds  of  good  attributes  we  are  talk- 
ing about  in  terms  of  product  design  are  more  prevalent,  and  it  is 
also  true  that  some  of  the  consumer  protection  features  that  people 
are  talking  about  are  also  more  likely  to  be  prevalent.  There  are 
no  exclusions  for  prior  existing  conditions,  for  example.  You  find 
much  clearer  underwriting  standards;  you  find  benefit  determina- 
tion standards  which  are  clearer. 

So  the  group  market — and  I  think  we  know  that — when  the 
group  market  gets  involved  or  a  purchaser  from  the  group  side  gets 
involved,  the  marketplace  works  a  lot  better,  and  there  are  even 
some  nonforfeiture  provisions  in  some  of  these  group  policies.  So 
the  group  market  has  been  sort  of  a  control,  a  market  test  control. 

The  problem  we  have  in  this  field  is,  it  is  predominantly  individ- 
ual markets,  and  I  think  that  is  what  we  are  talking  about  today. 
Predominantly  90  percent  of  this  industry  is  still  selling  policies  to 
individuals,  and  I  have  no  doubt  that  the  horror  stories  we  heard 
today  are  real,  although  I  think  they  are  not  the  majority  of  the 
cases. 

But  my  concern  today— and  I  think  we  are  all  sympathetic  with 
those  stories,  what  they  do  to  families — my  real  concern  today  is, 
from  looking  at  it  from  a  public  interest  perspective — is  that  the 
lemons,  the  bad  products,  really  drive  the  industry  and  drive  out 
the  good  products,  they  drive  out  the  peaches,  and  that,  I  think,  is 
the  real  concern,  and  that  is  why  I  think  this  committee  has  got  to 
get  involved. 

They  drive  the  industry  in  two  ways,  which  I  think  is  very  im- 
portant. First  of  all,  they  create  a  mind  set  among  the  consumers 
that,  in  fact,  all  products  are  bad.  In  a  world  of  uncertainty,  you 
look  at  the  lemons,  and  you  say,  "That's  the  way  the  industry  oper- 
ates." So  to  have  those  creates  a  negative  attitude,  and  I  believe  it 
is  very  strong  with  regard  to  long-term  care  insurance  today. 

I  should  say  that  you  have  heard  some  figures  today — let  me 
note  this,  because  I  think  it  is  very  important — you  have  heard  fig- 
ures today  that  say  only  4  percent  of  the  elderly  are  buying.  Our 
own  work  and  that  of  others — when  you  just  look  at  affordability,  a 
much,  much  higher  percentage  of  the  elderly  can  buy  these  poll- 
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cies,  the  ones  that  are  in  the  marketplace;  we  have  estimated  40 
something  percent.  But  for  prices  of  products  in  long-term  care 
which  are  comparable  to  Medigap,  where  you  see  70  percent  of  the 
market  buying,  you  can't  argue  in  one  case  only  4  percent  of  the 
population  can  afford  long-term  care  but  70  percent  can  afford  Me- 
digap; they  cost  the  same  amount  of  money;  there  is  something 
wrong.  What  it  really  is,  is,  the  market  isn't  demanding  it,  and  I 
hope,  for  example,  before  the  Congress  took  legislative  action  to 
mandate  a  policy,  they  would  want  a  consumer  group  that  wanted 
it,  and  I  think  that  is  a  concern:  What  do  the  consumers  want? 
Clearly,  some  are  concerned  about  long-term  care.  There  needs  to 
be  better  education  out  there  in  that  community. 

The  other  thing  I  wanted  to  mention  just  as — I  didn't  really 
relate  much  in  my  testimony,  but  I  want  to  say  it  as  an  extra  point 
today,  is  that  when  we  have  done  analysis  of  looking  at  the  differ- 
ent Federal  programs,  looking  at  social  insurance  programs,  look- 
ing at  tax  subsidies,  in  a  study  we  have  just  completed,  one  of,  I 
think,  the  most  important  things  for  Congress  to  look  at  is  who 
benefits  from  all  these  social  insurance  programs.  The  beneficiaries 
of  new  social  insurance  programs,  whether  a  Kennedy-like  proposal 
or  a  Mitchell-like  proposal,  go,  in  fact,  to  the  middle  and  upper 
income  individuals,  and  that  is  because  Medicaid,  really,  in  fact, 
protects  many  of  the  lower  income  individuals  today  and  provides 
services.  So  before  you  start  to  look,  as  you  consider  different  Fed- 
eral programs,  I  think  you  have  to  look  at  who  gets  the  benefits. 

As  I  said  today,  I  think  the  biggest  threat  out  there  is  the 
lemons.  I  think,  in  fact,  therefore,  consumer  protection  is  neces- 
sary. But  I  also  think  that,  as  you  consider  policies,  you  need  to 
balance  consumer  protection,  really,  against  consumer  choice. 
What  I  have  in  mind,  Mr.  Wyden,  is  something  maybe  you  were 
involved  with  in  the  1970's  as  an  important  way  for  the  Govern- 
ment to  sort  of  not  only  regulate  the  bad  but  also  put  some  kind  of 
a  positive  thing  out  there  for  the  good. 

I  wasn't  working  in  Washington  when  we  did  the  HMO  legisla- 
tion, and  what  the  Federal  Government  was  looking  at  was  a  new 
industry  that  it  wanted  to  support,  and  what  the  Federal  Govern- 
ment created  was  qualified  plans  and  then  said,  in  fact,  if  you 
become  a  qualified  plan  by  meeting  these  various  conditions,  you 
would  have  certain  benefits— for  example,  offering  yourself  to  an 
employer.  The  Federal  Government's  actions  in  the  1970's  created 
that  industry,  the  HMO's.  We  decided  they  were  a  good  thing,  and 
it  was  only  when  the  Federal  Government  took  a  positive  action 
that,  in  fact,  that  industry  evolved. 

I  think  if  the  Congress  gets  serious  about  wanting  to  solve  this 
terrible  financial  problem,  and  knowing  its  limitations  in  terms  of 
financing,  and  knows  it  wants  to,  in  fact,  create  a  private  market, 
it  could  do  something  like  that  with  qualified  plans,  and  building 
in  on  those  qualified  plans  the  criteria  to  really  provide  consumer 
protection,  and  those  criteria  have  been  talked  about  today— for  ex- 
ample, the  capitalization:  the  real  role  of  these  companies,  the  real 
commitment  to  long-term  care,  being  licensed  in  all  States,  for  ex- 
ample; issues  around  v/ho  really  gets  benefits,  no  pre-existing  con- 
ditions; and  issues— I  am  also  in  agreement  with  Mr.  Trapnell 
about  nonforfeiture. 
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I  think  there  are  a  handful  of  major  consumer  protection  criteria 
that  one  could  incorporate  in  a  qualified  plan,  and  what  I  would 
like  Congress  to  consider,  because  I  think  we  need  to  solve  this 
problem,  is  a  way  of  helping  these  organizations  that  meet  it,  these 
insurance  companies  that  meet  or  fulfill  these  criteria  that  you 
think  are  important.  I  would  suggest  something  like  the  HMO  leg- 
islation which  maybe  gave  these  insurance  plans  the  right  to  go  to 
employers;  employers  would  have  to  offer  them,  offer  one  of  these 
plans  that  were  qualified,  to  their  employees. 

I  also  would  like  the  Congress  to  consider  what  I  consider  to  be  a 
very  minor  subsidy  of  those  qualified  plans.  I  am  thinking  on  the 
order  of  10  percent  or  so,  and  the  effect  of  a  10  percent  subsidy  for 
qualified  plans  would  go  way  beyond  what  a  10  percent  price  reduc- 
tion would  do.  A  10  percent  price  reduction  might  increase  demand 
by  10  percent,  but  if  the  Government  would  go  forward  or,  I  think, 
employers  were  to  go  forward  and  sometimes  said,  ''These  are 
qualified  plans,  and  we  are  going  to  give  them  some  financial  bene- 
fits," a  10  percent  subsidy  would  have  a  cascading  effect.  It  would, 
in  fact,  modify  and  change  the  attitude  of  people,  just  like  HMO 
legislation,  just  like  health  care,  legislation.  A  positive  statement 
with  some  kind  of  financial  reward  to  it  could  have  a  remarkable 
change  in  this  industry. 

Let  me  conclude  at  this  point  with,  really,  not  a  reminder  to  you, 
Mr.  Wyden,  because,  in  fact,  you  said  it  in  your  introductory  com- 
ments. I  think  the  Government  needs  to  remember,  as  they  look  at 
regulation  and  as  they  look  at  other  kinds  of  remedies,  that  Gov- 
ernment actions,  whether  good  or  bad,  will  really  determine  the 
public  attitudes,  and  if  this  committee  and  if  this  Congress  wants 
to  establish  a  positive  attitude  towards  this  for  certain  types  of 
plans,  it  must  take  action. 

Thank  you. 

[The  prepared  statement  of  Mr.  Wallack  follows:] 

Statement  of  Stanley  S.  Wallack,  Chairman  &  CEO,  LifePlans,  Inc. 

I  appreciate  this  opportunity  to  speak  before  this  committee  today  on  the  current 
status  of  long-term  care  insurance  offerings  and  how  additional  Federal  efforts 
could  encourage  improvements  in  products,  particularly  in  terms  of  consumer  pro- 
tection. 

Providing  protection  against  catastrophic  long-term  care  expenses  has  been  a  con- 
cern of  mine  for  the  past  15  years.  Over  this  time  period  significant  changes  have 
occurred,  and  as  result  the  type  of  public  intervention  needed  has  changed  as  well. 
Today,  I  will  discuss  these  changes,  the  current  problems,  and  then  the  efforts  the 
Federal  Government  should  consider. 

In  1976  my  division  at  the  Congressional  Budget  Office  developed  a  series  of 
papers  on  the  financing  of  long-term  care.  In  these  papers  we  focused  on  the  Feder- 
al Government  being  the  primary  financier  of  long-term  care  because  of  the  absence 
of  a  private  market.  With  our  increased  understanding  of  the  uneven  risk  of  need- 
ing long-term  care,  public  policy  options  have  identified  insurance  or  a  risk-spread- 
ing approach  as  the  preferred  means  of  financing.  Thus,  there  has  been  a  call  for 
social  insurance. 

A  private  insurance  market  has  evolved  with  our  growing  knowledge  about  the 
risk  as  well.  While  about  40  percent  of  those  over  age  65  eventually  will  enter  a 
nursing  home,  only  about  one-quarter  of  these  will  spend  more  than  1  year  in  an 
institution  and  about  one-tenth  more  than  3  years.  In  other  words,  slightly  more 
than  10  percent  of  those  reaching  age  65  are  likely  to  be  in  a  nursing  home  for  more 
than  3  years. 

The  small,  but  real  possibility  of  needing  long-term  care  services  for  an  extended 
period  of  time,  makes  risk-pooling  or  insurance  a  potentially  attractive  option.  Over 
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the  last  5  years,  private  long-term  care  insurance  has  emerged  and,  regardless  of 
future  Federal  financing  policy,  can  be  expected  to  play  an  increasingly  important 
role  m  providmg  older  Americans  with  protection  against  the  largest  catastrophic 
expenditures  they  are  facing.  The  long-term  care  insurance  market  has  grown  at 
over  50  percent  per  annum  over  the  past  3  years  (there  are  now  over  1.5  million 
policies  m  force)  and  can  be  expected  to  expand  at  a  significant  rate  for  the  foresee- 
able future. 

As  a  result  of  these  trends,  the  public  debate  on  financing  has  turned  into  what 
form  the  public /private  financing  program  of  the  future  should  be.  There  are  two 
basic  approaches.  One  is  a  program  of  social  insurance  and  private  insurance  simi- 
lar to  Medicare  and  Medigap.  The  other  is  a  targeted  financing  program  (e.g.  an 
expansion  of  Medicaid)  with  private  insurance. 

Because  I  believe  that  the  provision  of  long-term  care  which  is  largely  personal 
services,  e.g.  assistance  in  bathing,  for  disabled  people  is  a  private,  personal  decision 
and  most  working  individuals  and  a  high  percentage  of  today's  elderly  can  afford 
adequate  insurance,  I  believe  the  latter  public  financing  approach  is  preferable,  par- 
ticularly in  these  days  of  very  limited  public  dollars.  I  arrived  at  this  conclusion,  in 
part,  out  of  a  belief  that  in  our  economic  system  we  should  develop  public  financing 
programs  based  on  what  the  private  sector  can't  do.  This  perspective  was  reinforced 
by  the  analyses  LifePlans  have  recently  completed  which  shows  that  middle  and 
upper  income  elderly  would  be  the  greatest  beneficiaries  from  a  social  insurance 
program  while  a  very  much  more  limited,  i.e.  less  expensive,  targeted  program 
would  assist  the  poorer  and  less  wealthy  elderly. 

Having  said  I  prefer  the  private  market,  I  believe  we  need  to  look  very  carefully 
at  its  performance  and  judge  how  governments  might  improve  and  assist  the  private 
markets.  I  believe  more  government  efforts  are  necessary  to  provide  consumer  pro- 
tection. But,  a  more  important  role  for  the  Federal  Government  is  to  guide  the  de- 
velopment of  this  emerging  industry.  Without  such  involvement,  I  fear  the 
"lemons"  will  drive  out  the  "good"  products  and  establish  a  negative  public  attitude 
towards  a  private  market  solution.  Also,  I  should  add  that  I  believe  a  clear  state- 
ment by  the  Federal  Government  on  its  role  in  addressing  the  long-term  care  fi- 
nancing dilemma  is  crucial.  My  reading  of  the  growth  of  health  and  disability  insur- 
ance areas  suggest  that  it  was  not  until  the  Federal  Government  supported  these 
types  of  coverage  through  tax  policies  that  these  policies  grew  significantly. 

There  has  been  significant  improvement  in  the  long-term  care  products  offered  by 
private  insurers  over  the  past  5  years.  Three  major  trends  have  emerged.  First,  the 
benefits  have  become  deeper,  moving  from  typically  2  or  3  years  duration  to  5  years, 
7  years  lifetime.  The  reason  is  that  asset  protection  is  an  important  reason  for  pur- 
chase and  many  purchasers  want  maximum  protection.  Second,  the  benefits  have 
become  more  comprehensive,  providing  home  and  community  services  as  well  as  in- 
stitutional care.  This  reflects  the  desire  of  older  individuals  to  maintain  their  life- 
style for  as  long  as  possible.  Finally,  the  insurers  have  started  to  view  long-term 
care  more  like  disability  insurance,  rather  than  as  an  extension  of  health  care  in- 
surance or  a  "super  Medigap"  policy.  This  is  because  disability  is  the  best  predictor 
of  long-term  care  need.  These  changes  have  occurred  in  response  to  consumer  de- 
mands. 

These  changes  are  most  evident  in  the  current  group  offerings.  In  other  insurance 
products,  the  improvements  that  first  surfaced  in  group  policies  have  been  trans- 
ported to  the  individual  market.  There  is  a  question  of  whether  this  historical  pat- 
tern will  occur  in  long-term  care  in  the  near  term  because  of  the  importance  of  indi- 
vidual policies.  Over  90  percent  of  long-term  care  policies  in  force  are  individual 
policies,  and  while  growing  there  is  still  a  limited  interest  among  employers. 

A  group  policy  usually  provides  a  lot  more  protection  to  consumers.  First,  group 
purchasers  have  or  expect  to  receive  information  on  the  loss  ratio.  In  fact,  consider- 
able competition  occurs  over  what  is  the  administrative  and  sales  costs.  Second,  in 
group  policies— it  is  more  often  the  case  that  the  reserves  for  future  benefits  ulti- 
mately belong  to  the  policy  holder  through  experience  rating.  If  the  group  leaves 
one  insurer,  it  takes  its  premiums  less  administrative  expenses  with  them.  This  pro- 
vision makes  the  insurer  more  responsive  to  the  interest  of  the  policy  holder. 

The  issue  of  the  ownership  of  reserves  is  very  important  in  long-term  care  since 
the  premiums  are  almost  always  level  funded  (like  a  whole  life  policy),  but  the  ex- 
pected costs  are  more  like  term,  rising  with  age.  Thus,  significant  prefunding  occurs. 
This  means  an  actuarially  sound  policy,  whether  taken  out  by  a  50  or  70  year  old, 
builds  up  substantial  reserves  in  the  years  before  claims  are  likely  to  occur.  If  indi- 
viduals age  70,  which  is  about  the  average  age  of  a  new  purchaser  today,  pay  premi- 
ums for  5  years  and  then  stops  the  payments,  they  have  nothing  to  show  for  their 
past  payments.  The  lack  of  some  sort  of  liability  for  insurers  given  the  prefunding 


180 


arrangement,  that  is  there  is  no  non-forfeiture  provisions,  exposes  individuals  to  sig- 
nificant possible  abuse,  such  as  policies  being  turned  over  by  companies  or  commis- 
sion-driven agents.  While  providing  a  non-forfeiture  feature  will  raise  costs,  it  is  one 
feature  I  believe  is  worth  the  price  since  it  will  provide  significant  consumer  protec- 
tion, particularly  if  these  liabilities  of  insurance  companies  are  monitored. 

We  need  to  distinguish  for  consumers  the  "good"  companies  who  intend  to  partici- 
pate in  the  market  for  the  long-run  from  those  companies  operating  for  immediate 
pay-off.  This  needs  to  be  done  through  the  regulation  of  insurers.  But,  regulation 
that  remove  or  restrict  the  potentially  poor  performers  is  not  enough  in  today's 
long-term  care  market  place.  This  is  an  emerging  market  with  high  levels  by  confu- 
sion and  poor  information.  In  such  a  market,  the  better  plans  may  well  lose  out  to 
inferior  plans  with  the  higher  sales  commission.  And,  there  is  the  real  possibility 
that  some  of  the  successfully  sold  plans  may  not  be  around  to  pay  benefits. 

The  private  insurance  market  and  the  public  would  benefit  from  a  government 
program  that  identified  the  "good"  insurance  plans.  A  "seal  of  approval"  could  be 
based  on  the  long-term  fiscal  soundness  of  the  offering  company,  its  commitment  to 
provide  long-term  care  insurance  and  the  inclusion  of  consumer  protection  features, 
and  as  non-forfeiture,  no  pre-existing  exclusions  clause  and  objective  disability 
measures  to  trigger  benefits.  To  allow  competition  and  the  preference  of  consumers 
to  determine  insurance  plan  designs  and  availability,  I  do  not  believe  the  level  or 
types  of  benefits  should  be  incorporated. 

Furthermore,  because  good  plans  should  be  given  some  advantage  in  the  market 
place,  I  would  like  the  government  to  provide  a  small  premium  subsidy,  say  10  or  20 
percent,  to  those  qualified  plans  that  meet  the  standards.  A  "seal  of  approval"  tied 
to  an  enhanced  market  position  would  be  a  positive  incentive  to  the  insurers  that 
we  would  like  to  encourage.  A  public  policy  and  funding  program  such  as  this,  I 
believe,  might  dramatically  expand  the  private  market.  That  is,  a  10  percent  de- 
crease in  price  through  a  subsidy  in  and  of  itself  v/ill  not  have  a  significant  impact 
on  demand.  However,  I  believe  a  small  government  subsidy  will  have  a  cascading 
effect  since  it  will  alter  the  public  attitude  toward  long-term  care  and,  particularly, 
superior  plans. 

Let  me  emphasize  and  conclude  with  the  last  point.  Because  of  confusion,  uncer- 
tainty and  the  horror  stories  of  what  happens  today  under  a  poor  insurance  plan, 
many  elderly  have  a  negative  attitude  towards  private  long-term  care  insurance. 
Rather  than  the  40  percent  of  the  elderly  who  can  afford  a  policy  purchasing  one, 
the  number  of  policies  sold  appears  closer  to  4  percent.  Regulatory  efforts  or  hear- 
ings may  only  intensify  the  concerns  of  consumers.  A  program  which  established 
federally  qualified  plans  and  provided  incentives  for  enrolling  in  them  would  pro- 
vide consumers  with  necessary  protection  and  the  insurance  carriers  with  incentives 
to  improve  their  plans.  More  importantly,  we  need  to  remember  that  it  is  often  gov- 
ernmental actions  which  determine  the  attitudes,  good  or  bad,  of  the  general  popu- 
lation. 

Mr.  Wyden.  Very  helpful,  Doctor,  and  we  will  have  some  ques- 
tions in  a  moment. 

Why  don't  we  go  to  Mr.  Hagen,  another  private  sector,  and  then 
we  will  have  Dr.  Wiener,  from  the  public  policy  perspective. 

Mr.  Hagen. 

TESTIMONY  OF  RONALD  D.  HAGEN 
Mr.  Hagen.  Thank  you,  Mr.  Chairman. 

My  name  is  Ron  Hagen,  and  I'm  with  AMEX  Life  Assurance 
Company,  and  we  are,  in  fact,  an  insurance  company.  I  appreciate 
the  opportunity  to  be  with  you  today  to  provide  our  company's  per- 
spective on  the  long-term  care  insurance  market  and  products  and 
to  comment  on  what  we  feel  is  the  appropriate  role  of  Federal  and 
State  Government  in  regulating  these  products. 

By  way  of  background,  AMEX  Life  is  a  wholly  owned  subsidiary 
of  American  Express  and  its  travel-related  services  company.  We 
believe  we  are  a  leader  in  the  long-term  care  insurance  industry, 
having  been  in  this  industry  for  15  years,  and  are  probably  the 
largest  single  insurer  in  this  marketplace. 
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Our  long-term  care  products  are  sold  through  three  primary  dis- 
tribution channels:  career  agency  offices,  in  which  agents  exclusive- 
ly represent  AMEX  Life's  long-term  care  products;  independent 
agents  who  may  represent  a  number  of  companies'  products;  and 
associations  as  well  as  third  party  administrators  who  offer  their 
members  or  customers  our  products  through  direct  mail  solicita- 
tions. AMEX  Life  supports  each  of  these  distribution  channels  and 
its  agents  wdth  a  comprehensive  training  program.  We  have  shared 
some  of  that  information  with  staff  already. 

In  light  of  the  infancy  and  rapid  growth  of  our  industry,  some 
members  of  the  subcommittee  as  well  as  certain  advocacy  groups 
have  very  serious  questions  about  abusive  sales  and  claims  pay- 
ment practices.  Concerns  have  also  been  raised  about  the  illusory 
nature  of  some  long-term  care  policies,  given  the  manner  in  which 
they  are  designed  and  administered.  These  are  legitimate  concerns 
that  both  insurers  and  their  agents  must  address  and  must  address 
immediately. 

We  feel  there  are  four  main  issues  facing  the  insurer  and  the 
agent  that  continue  to  strain  the  credibility  of  this  industry:  First, 
unfair  claims  practices  manifested  through  restrictive  and  confus- 
ing policy  language  and  through  the  practice  of  post-claim  under- 
writing; second,  artificially  low  rates  grounded  on  occasion — and 
this  is  not  generally  the  rule  but  probably  the  exception — in  unre- 
alistic pricing  assumptions  which  cannot  support  future  claims; 
third,  some  instances — and  I  would  underscore  ''some  instances" — 
again,  I  believe  this  is  the  exception  and  probably  not  the  rule 
still — of  agent  misrepresentation  and  abusive  sales  practices;  and, 
finally,  the  affordability  of  current  policies. 

Let  me  first  touch  on  claims  practices.  In  this  area,  there  is  no 
excuse  for  a  company  doing  very  limited  or  cursory  underwriting 
,  at  the  time  of  application  only  to  engage  in  wholesale  contesting  of 
claims,  reunderwriting  of  insurance,  and  possible  rescission  of  the 
policy  when  benefits  are  claimed.  Although  again  this  is  the  excep- 
tion and  probably  not  the  rule,  even  one  case  like  this  is  unaccept- 
able. This  practice  must  be  stopped,  and  the  NAIC  has  recently 
taken  some  actions  which  I  believe  Commissioner  Pomeroy  already 
has  mentioned  in  this  direction.  Perhaps  more  action  needs  to  be 
taken  as  well. 

As  a  demonstration  of  our  company's  commitment  to  pay  claims 
I  fairly,  AMEX  Life  recently  retained  Ernst  and  Young,  our  external 
;  auditors,  to  review  our  claims  payment  practices  and  payment 
'  denial  rates.  This  study  revealed  that  AMEX  Life  has  paid  97.5 
'  percent  of  claims  received  for  the  years  1987  through  1989  which 
met  the  policy  elimination  or  deductible  period.  It  is  also  signifi- 
cant, we  believe,  that  in  the  15  years  we  have  been  in  this  business 
,  we  have  only  rescinded  two  policies,  in  both  cases  based  upon  docu- 
:  mented  customer  misrepresentation  on  the  application,  and  we 
'  have  had  no  litigation  associated  with  any  long-term  care  claim 
,  and  only  one  long-term  care  claim  complaint. 

Let  me  touch  on  pricing  practices  that  Mr.  Trapnell  raised  so  elo- 
I  quently.  With  regard  to  pricing  practices,  criticism  again  has  been 
I  directed  at  insurers  on  two  distinct  fronts:  first,  a  concern  oyer 
1  questionable  reserving  and  pricing  decisions,  typically  involving 
'  unusually  high  policy  lapse  assumptions  which  could  serve  to 
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produce  artificially  low  rates  at  the  time  a  long-term  care  product 
is  filed  and  approved  only  to  subsequently  lead  to  the  need  for  rate 
increases  as  claim  experience  develops. 

On  that  point,  increasingly  we  have  seen  State  insurance  depart- 
ments requiring  the  prior  approval  and  filing  of  accident  and 
health  insurance  rates. 

Second,  failure  to  disclose  loss  ratio  or  financial  performance  in- 
formation has  resulted,  and  State  regulators  requiring  right  now, 
for  the  first  time  in  some  States,  a  submission  of  loss  experience 
data,  increasingly  asking  insurers  to  rejustify  their  rates  as  well.  In 
examining  our  own  claims  experience,  we  are  confident  that  we 
will  meet,  if  not  exceed,  the  required  loss  ratio  standards  in  our 
long-term  care  policies.  We  have  priced  our  long-term  care  plans 
based  upon  relatively  extensive  claim  experience  in  the  nursing 
home  are  and  actual  lapse  rates  we  have  experienced  in  the  15 
years  we  have  been  in  this  business.  I  might  also  add  parenthetical- 
ly there  that  we  probably  have  some  of  the  lowest,  if  not  the 
lowest,  commission  rates  in  the  business. 

On  agent  sales  practices,  AMEX  Life  has  always  been  very  much 
aware  of  the  special  responsibility  we  have  as  a  company  market- 
ing health  insurance  products  to  the  elderly.  In  particular,  we  be- 
lieve it  is  our  obligation  to  support  consistent  and  effective  stand- 
ards in  the  licensing  and  training  of  agents.  As  part  of  this  effort, 
we  have  established  an  Office  of  Consumer  Affairs  which  trains 
our  agents,  examines  their  product  knowledge  of  those  who  repre- 
sent or  wish  to  represent  our  long-term  care  products,  and  assures 
that  our  agents  abide  by  our  code  of  ethics  and  other  standards,  as 
well  as  produces  a  variety  of  consumer  education  and  information 
material. 

While  most  companies  and  their  agents  represent  and  sell  long- 
term  care  products  honestly,  there  remain  instances  of  inappropri- 
ate sales  practices.  Among  these  are  clean-sheeting  of  applications, 
knowingly  duplicating  coverage,  and  the  inappropriate  replace- 
ment of  existing  coverage,  as  well  as  general  misrepresentation  of 
the  nature  of  the  policy  and  what  it  will  cover  and  what  it  won't. 

The  failure  of  an  agent  to  disclose  certain  health  conditions  on 
the  application,  known  as  clean-sheeting,  is  only  likely  when  a 
company  fails  to  engage  in  thorough,  up  front  underwriting.  As 
such,  the  recent  NAIC  prohibitions  on  the  post-claim  underwriting 
go  some  distance  towards  addressing  both  of  these  abuses.  Further 
steps  undoubtedly  do  need  to  be  taken  in  that  regard  to  standard- 
ize the  underwriting  process. 

In  terms  of  replacements,  or  inappropriate  replacements,  or  roll- 
ing of  this  business,  I  should  note  that,  given  the  rate  at  which 
policy  improvements  are  occurring,  it  may  often,  or  at  least  on  oc- 
casions, be  in  the  consumer's  best  interest  to  consider  replacing  an 
existing  policy.  However,  many  policy  replacements  remain  inap- 
propriate. 

Senator  Pryor  has  introduced  a  bill  called  the  Health  Insurance 
Counseling  and  Assistance  Act  of  1990,  which  I  believe  has  also 
been  introduced  on  the  House  side,  which  we,  AMEX  Life,  support. 
We  believe  it  is  an  important  first  step  towards  curbing  the  prac- 
tice by  providing  Medicare  beneficiaries  with  direct  counseling, 
helpful  information  on  long-term  care  and  Medigap  insurance. 
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AMEX  Life  itself  has  taken  important  steps  towards  helping  con- 
sumers make  informed  choices  by  providing  them  with  a  check  list 
of  key  items  to  consider  in  their  purchase  decision.  In  each  in- 
stance, we  ask  our  agent  as  well  as  the  customer  to  indicate  on  the 
application,  by  their  signature,  that  these  important  issues  and 
concerns  have  been  discussed  with  them  thoroughly  by  the  agent. 

On  the  issue  of  affordability,  much  has  been  written  recently 
about  the  expense  and,  thus,  lack  of  availability  of  private  long- 
term  care  insurance  for  our  current  elderly  population.  In  response 
to  the  widely  publicized  Family  USA  study,  AMEX  Life  commis- 
sioned a  parallel  study  using  our  own  premiums  and  eliminating 
the  Medicaid  or  near-Medicaid  or  poor  population  from  the  eligible 
group.  We  reached  dramatically  different  conclusions  as  far  as  af- 
j    fordability,  with  some  65.4  percent  of  persons  65  to  79  years  of  age 
being  able  to  afford  the  same  policy  using  our  rates  and  not  the 
average  premiums  that  Families  USA  had  used  in  their  study. 
Though  differences  might  exist  over  which  study  more  accurately 
I    gauges  the  problem  of  affordability,  AMEX  Life  believes  strongly 
that  either  set  of  results  highlights  the  need  to  preserve  basic  nurs- 
I    ing  home  coverage  as  a  purchase  option,  especially  in  cases  where 
I    limited  premium  dollars  are  available.  We  feel  the  elderly  should 
1    seek  to  protect  themselves  against  the  most  catastrophic  expense 
'    associated  with  long-term  care,  which  is  a  lengthy  confinement  in  a 
nursing  home. 

It  is  important  to  be  aware  that,  as  the  minimum  benefit  floor  is 
raised  through  State  or  Federal  legislative  mandates,  quality  long- 
i|    term  care  insurance  products  will  become  less  affordable  to  the 
Ij    current  as  well  as  future  elderly,  perhaps  denying  seniors  access  to 
j    the  most  important  insurance  component  in  the  long-term  care 
package. 

At  the  Federal  level,  we  believe  as  a  company  that  there  is  and 
should  be  a  meaningful  role  for  the  Government  to  play  in  helping 
to  assure  the  public  that  quality  private  insurance  plans  are  avail- 
j    able  to  the  consumer.  One  avenue  which  has  already  been  men- 
'i   tioned  today — and  there  maybe  perhaps  is  a  consensus  starting  to 
f    develop  in  this  area— is  limited  Federal  minimum  standards  legis- 
lation. A  good  approach  to  such  legislation  would  be  the  Medicare 
j   supplement  or  Baucus-type  minimum  standards  law  which  would 
!   codify  the  existing  December  1989  NAIC  model  law  and  serve  to 
preempt  federally  States  that  do  not  move  within  a  reasonable 
!   period  of  time  to  adopt  the  NAIC  model  act  and  regulation. 
I      Regarding  the  Federal  role  in  financing  long-term  care,  AMEX 
I   Life  also  supports  legislation  which  provides  necessary  Medicaid 
!   waiver  through  the  Robert  Wood  Johnson  Foundation  public-pri- 
l   vate  sector  initiatives  program.  We  believe  these  projects  represent 
I;   public  policy  opportunities  which  should  be  pursued  in  order  to  de- 
I   velop  appropriate  market  experience  and  valuable  data. 
I      In  conclusion,  let  me  briefly  say  that  this  is  a  new  and  emerging 
industry.  Although  we  as  an  industry  are  experiencing  growing 
pains,  our  products  are  improving  and  marketing  abuses  are  being 
!    addressed  by  insurers  and  State  regulators,  perhaps  not  as  effec- 
tively as  they  could  be;  we  think  there  needs  to  be  more,  perhaps 
more  intelligent  regulation  at  the  State  level  as  well  and  more  con- 
sistent standards  adopted  at  the  State  level. 
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AMEX  Life,  again,  strongly  believes  that  continued  significant 
product  innovation  and  strong  consumer  protection  standards 
should  remain  the  basis  for  product  development  as  well  as  public 
policy  guidelines  and  standards. 

Let  me  thank  you  for  the  opportunity  to  be  here  today.  Thank 
you. 

[Testimony  resumes  on  p.  207.] 

[The  prepared  statement  of  Mr.  Hagen  follows:] 
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TESTIMONY  OF 

RONALD  D.  HAGEN 
AMEX  LIFE  ASSURANCE  COMPANY 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

I  appreciate  the  opportunity  to  be  with  you  today  to  provide  our  company's 
perspective  on  the  private  long-term  care  insurance  market  and  products,  and  to 
comment  on  the  appropriate  role  of  federal  and  state  government  in  regulating 
these  products  and  sales  practices.  I  believe  we  have  some  new  and  valuable 
information  to  share  with  you,  particularly  on  the  issues  of  product  affordability 
and  the  claims  payment  practices  of  our  company,  which  you  should  find  of 
interest.  ■ 

AMEX  Life  is  a  wholly  owned  subsidiary  of  American  Express'  Travel  Related 
Service  Co.  (TRS).  We  believe  we  are  a  leader  in  the  long-term  care  insurance 
market,  having  been  in  this  business  15  years.  We  also  believe  we  are  the  largest 
private  long-term  care  insurer  and  are  growdng  at  a  faster  rate  than  all  private  - 
insurers  on  an  aggregated  basis.  This  is  based  on  a  recent  Health  Insurance 
Association  of  America  (HIAA)  survey  which  concluded  that  this  industry  grew 
by  35%  in  1989  with  over  400,000  new  policies  in-force  by  year's  end.  This  same 
survey  indicated  that  there  are  110  insurers  writing  long-term  care  policies. 

It  should  be  noted  that  representatives  of  AMEX  Life  serve  on  a  variety  of 
j       advisory  bodies  and  committees,  including  the  National  Association  of  Insurance 
I       Comissioners  (NAIC)  Long-Term  Care  Advisory  Committee,  the  HIAA's  Board 
Task  Force  on  Long-Term  Care,  as  well  as  several  state's  advisory  and  technical 
comnnittees  supporting  the  Robert  Wood  Johnson  Foundation's  private  long- 

!       term  care  insurance  demonstration  programs.^ 

I   

I   

^Specifically,  we  serve  on  advisory  panels  in  New  York,  Oregon,  and  California. 
Our  President  also  serves  on  the  Board  of  the  Health  Insurance  Association  of 
America  (HIAA). 
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AMEX  Life  Long-Term  Care  Products 

Our  portfolio  of  long-term  care  products  offers  a  variety  of  options  for  the 
consumer.  Most  of  our  insureds  continue  to  prefer  to  purchase  our  nursing 
home  insurance  plan  which  offers  indemruty  benefits  of  up  to  $150  per  day  and 
coverage  options  ranging  from  2  years  to  lifetime  (unlimited)  benefit  periods. 
This  past  December  we  commenced  offering  comprehensive  nursing  home  and 
home  care  coverage.  This  integrated  long-term  care  plan.  Centurion  Care,  is 
based  upon  activities  of  daily  living  (ADD  and  provides  benefits  for  nursing 
home  confinements,  home  health  care,  adult  day  care,  and  respite  care.  Again, 
like  our  nursing  home  plan,  consumers  can  purchase  policies  covering  from  two 
years  up  through  lifetime  (unlimited)  benefits.  It  is  important  to  note  that  for 
products  like  Centurion  Care  which  provide  comprehensive  home  and 
community-based  care  benefits,  we  have  a  separate  pathway  to  benefits  for  those 
insureds  who  are  cognitively  impaired  (e.g.  senile  dementia,  Alzheimers)  yet  may 
not  have  two  or  more  ADLs,  or  be  functionally  impaired. 

As  the  Subconnmittee  staff  is  aware,  our  average  customer  is  female  and  70  years 
of  age.  They  typically  purchase  our  nursing  home  policy,  buying  on  average  $74 
per  day  of  benefit  while  selecting  our  lifetime  or  unlimited  benefit  period.  The 
average  customer  will  select  a  20  day  (or  visit)  elimination  period  and  roughly 
half  will  purchase  the  automatic  inflation  protection  benefit  we  make  available. 
To  clear  up  any  possible  confusion,  we  offer  our  long-term  care  plans  to  both 
American  Express  cardmembers  as  well  as  those  who  are  not  cardmembers. 

As  we'll  touch  on  later,  we  review  the  Attending  Physician's  Statement  (APS)  or 
medical  records  of  each  of  our  applicants  in  order  to  verify  information  supplied 
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on  the  submitted  application.  This  is  a  critical  component  in  the  completion  of 
our  underwriting  process.  Our  agents  are  fully  apprised  of  this  practice  and  thus 
have  very  limited  opportunity  to  engage  in  practices  such  as  "cleansheeting". 
Our  long-term  care  products  are  sold  through  three  primary  distribution 
channels:  (1)  career  agency  offices,  where  agents  exclusively  represent  AMEX 
Life's  long-term  care  products;  (2)  independent  agents,  who  may  represent  a 
number  of  companies;  and  (3)  associations,  as  well  as  third-party  administrators, 
who  offer  their  members  or  customers  cur  long-term  care  products,  typically 
through  direct  mail  solicitations.  AMEX  Life  supports  each  of  these  distribution 
channels  with  a  comprehensive  training  program  focusing  on  the  need  for  long- 
term  care.  Medicare  and  Medicaid  coverage,  as  well  as  those  key  factors  the 
consumer  should  consider  before  purchasing  a  long-term  care  insurance  policy. 
We  would  be  pleased  to  share  any  and  all  of  this  sales  and  training  material  with 
the  Subcommittee. 

Consumer  Protection  Issues  and  Concerns 

The  private  long-term  care  insurance  industry  is  still  very  new  and  growing 
rapidly.  This  growth  has  been  fostered  by  the  introduction  and  evolution  of  more 
market  sensitive  products.  It  seems  that  new  and  innovative  long-term  care 
products  are  being  made  available  almost  on  a  daily  basis.  Certainly  we  all  want 
this  process- to  continue. 

Some  members  of  this  Subcommittee,  as  well  as  a  number  of  advocacy  groups, 
have  raised  serious  questions  as  to  abusive  sales  and  claims  payment  practices. 
Concerns  have  also  been  raised  about  the  illusionary  nature  of  some  long-term 
care  policies  given  the  manner  in  which  they  are  designed.  These  are  legitimate 
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concerns  that  both  private  insurers  and  their  agents  n:\ust  address.  In  doing  so, 
we  must  not  only  be  sure  that  we  do  not  repeat  some  of  the  same  mistakes  that 
were  made  in  the  sale  of  Medicare  supplement  insurance  yet  we  must  also 
understand  that  the  sale  of  long-term  care  insurance  still  takes  place  across  a 
kitchen  table,  that  is  by  an  agent  calling  on  a  potential  (elderly)  customer. 
Ultimately  the  best  protection  against  agent  misrepresentation  and  abusive  sales 
practices  is  a  quality  product,  competitively  priced  with  a  clearly  written  policy 
and  sales  materials. 

What  are  the  issues  then  for  the  insurer  and  the  agent  that  continue  to  stretch  the 
credibility  of  this  industry?  And  what  should  the  industry  be  doing  to  police 
itself?  First,  I  believe  much  of  the  concern  revolves  around  two  areas:  (1)  unfair 
claims  practices,  manifested  through  the  practice  of  post-daim  underwriting  that 
some  companies  have  undoubtedly  engaged  in,  and  (2)  cases  of  agent 
misrepresentation  and  abusive  sales  practices. 

There  is  no  excuse  for  a  company  doing  very  limited  or  cursory  underwriting  at 
time  of  application  only  then  to  engage  in  the  wholesale  contesting  of  claims,  re- 
underwriting  of  insureds^  and  possibly  rescission  of  the  policy  when  benefits  are 
claimed, unless  the  insured  made  significant  misrepresentations  during  the 
application  process.  This  practice  must  be  stopped  and  the  NAIC  has  recently 
taken  important  steps  in  this  direction.  At  advanced  ages,  th&NAIC's  Model 
long-term  care  Act  and  Regulation  now  requires  an  attending  physician 
statement,  medical  record  or  face-to-face  assessment  at  time  of  application. 
Certain  standard  disclosures  are  now  required  in  NAIC  Model  states  on  all 
applications,  and  all  long-term  care  policy  rescissions  are  now  reported  annually 
to  state  insurance  departments.  I  understand  that  the  NAIC's  Long-Term  Care 
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Insurance  Task  Force  is  currently  examining  the  appropriateness  of  further 
standardization  of  the  underwriting  process  so  as  to  require  a  minimal  level  of 
underwriting  at  or  above  those  ages  where  this  product  is  typically  purchased  (65- 
75). 


Given  our  15  years  of  experience,  AMEX  Life  has  the  most  complete  claims  history 
of  any  company  in  the  industry.  Last  year  we  reviewed  our  claims  payment 
practices  and  payment/ denial  rates.  We  discovered  that,  not  surprisingly, 
AMEX  Life  has  paid  97.5%  of  claims  received  for  the  years  1987  through  1989  that 
met  the  policy  elimination  period  (see  Table  I).  The  most  typical 

reason  for  derual  was  the  lack  of  a  prior  hospital  stay  on  our  old  three  day  book  of 
business.  (Note:  AMEX  Life  has  not  offered  a  long-term  care  policy  requiring  a 
prior  hospital  or  nursing  home  stay  for  the  past  two  years).  This  claims  study  was 
performed  by  the  accounting  firm  of  Ernst  &  Young  and  confirms  our  own  earlier 
study  which  indicated  that  only  2.4%  of  claims  submitted  that  met  the  policy 
deductible  period  were  denied.  It  is  also  significant  that  in  15  years  we  have 
rescinded  only  two  policies  (based  upon  customer  misrepresentation  on  the 
application),  out  of  hundreds  of  thousands  of  policies  issued  ,  have  had  no 
litigation  associated  v*rith  a  long-term  care  claim,  and  only  one  long-term  care 
claim  complaint.  And  finally,  in  a  recent  survey  of  customer  satisfaction  with 
our  claims  service^ 99%  of  our  long-term  care  claimants  have  indicated  high 
levels  of  satisfaction  with  the  claims  service  they  have  received. 
Agent  Sales  Practices 

AMEX  Life  has  always  been  very  much  aware  of  the  special  responsibility  we 
have  as  a  company  marketing  health  insurance  products  to  the  elderly.  In 
particular,  we  believe  it  is  our  obligation  not  only  to  support  appropriate 
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regulation  of  agent  licensing  and  training  but  to  go  well  beyond  what's  statutorily 
required  of  us.  Our  credibility,  integrity,  as  well  as  the  American  Express 
franchise,  are  of  overriding  importance  to  us  and  we'll  never  knowingly  allow 
any  of  our  agents  to  compromise  what  we  as  an  insurer  have  worked  so  hard  to 
earn.  To  ensure  this,  we  have  our  Office  of  Consumer  Affairs;  it  trains  our 
agents,  examines  those  who  represent  or  wish  to  represent  our  long-term  care 
products  as  to  their  knowledge  of  long-term  care,  assures  that  our  agents  abide  by 
our  code  of  ethics,  and  produces  a  variety  of  consumer  education  and 
information  material.  The  Office  of  Consumer  Affairs  has  responsibility  for  the 
careful  oversight  and  disciplinary  review  of  our  appointed  agents. 

While  most  companies  and  their  agents  honestly  and  ethically  sell  long-term  care 
products,  there  remain  instances  of  inappropriate  sales  practices  such  as 
knowingly  selling  duplicative  or  overlapping  coverage,  "clean  sheeting"  of 
applications,  inappropriate  "rolling"  of  long-term  care  policies,  twisting  and  other 
high  pressure  scare  tactics,  as  well  as  the  general  misrepresentation  on  occasion  of 
the  very  nature  of  the  long-term  care  benefits  being  provided  (especially  home 
care  benefits).  Without  attempting  to  address  these  concerns  one-by-one,  let  me 
offer  some  comments  and  potential  remedies.  First,  existing  state  laws  and 
regulations,  if  enforced  by  the  states  and  policed  by  each  insurer,  already  provide 
adequate  remedies  against  agent  misconduct.  Yet  there  are  additional  steps 
insurers  and  their  agents  can  and  should  take.  "Clean-sheeting"  by  the  agent, 
perhaps  in  cooperation  with  the  applicant,  is  difficult  to  detect  unless  the  insurer 
reviews  each  applicant's  medical  records  or  obtains  an  attending  physician 
statement.  In  this  regard,  the  NAIC  Model  Law  and  Regulation  should  probably 
go  further  to  better  protect  insureds  against  companies  quickly  issuing  policies 
based  on  a  less  than  comprehensive  application  only  to  attempt  later  to 
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underwrite  the  policy  or  even  rescind  it  altogether  when  a  claim  is  filed. 
Furthermore,  there  is  a  difference  between  appropriate  and  inappropriate 
replacement  (or  "rolling")  of  these  policies  since  it  may  often  be  in  the  interest  of 
the  consumer  to  consider  new  and  improved  long-term  care  products  as  they 
become  available.  Again,  clear  and  concise  sales  materials,  honestly-designed 
products,  along  with  adequate  disclosure  of  benefit/ price  differences  can  go  a  long 
way  towards  eliminating  those  instances  of  inappropriate  replacement.  Further, 
in  such  instances,  insurers  must  have  an  effective  monitoring  or  oversight 
program  and  be  willing  to  work  closely  with  state  insurance  regulators  to 
discipline  agents  engaging  in  repeated  misrepresentation  of  these  products, 
"rolling",  "clean-sheeting"  or  other  abusive  sales  practices.  Insurers  and  the  states 
must  be  prepared  to  go  beyond  termination  of  an  agent's  appointment  with  a 
particular  insurer.  r  .  ^i,  ;    ;    .  ^  .       ^.  .. 

It  is  critically  important  that  consumers  have  the  benefit  of  well-trained,  highly 
ethical  agents  presenting  these  long-term  care  products  as  well  as  other  sources  of 
information  and  counselling.  Consumers  must  take  care  and  do  their  "due 
diligence"  in  the  selection  of  a  private  long-term  care  policy  since  this  is  typically 
a  lifetime  selection.  In  fact,  the  consumer  should  weigh  the  purchase  of  long- 
term,  care  insurance  against  the  purchase  of  an  annuity  or  some  other  retirement 
saving  vehicle... or  perhaps  even  self-insurance  of  the  risk.  In  selecting  a  long- 
term  care  insurance  policy,  it  is  important  for  the  consumer  to  exannine  the 
coverage  options  available  (e.g.  type  of  long-term  care  benefits,  duration  of 
benefits,  deductible  periods,  inflation  protection,  etc.)  as  well  as  the  company 
which  stands  behind  the  product.  We  provide  our  potential  insureds  with  a 
checklist  of  key  items  to  consider  in  their  purchase  decision,  and  ask  that  they  as 
well  as  our  agent  indicate  on  the  application  that  they  have  discussed  these  key 
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selection  criteria  (see  Attachment  B).  Furthermore,  the  consumer  should 
carefully  study  the  outline  of  coverage  before  an  application  for  coverage  is  ever 
submitted.  A  Buyers  Guide,  similar  to  the  one  currently  being  finalized  by  the 
NAIC,  could  also  be  a  helpful  tool  for  use  in  reviewing  policy  options  before 
making  the  purchase,  as  v^ell  as  during  the  30-day  free  look  period.  This  Buyers 
Guide  should  be  a  comprehensive  presentation  of  long-term  care.  Medicare 
supplement,  and  other  senior  health  insurance  issues  and  concerns. 

Other  suggestions  to  ensure  consumer  rights  v^ould  include: 

•  Educating  and  training  agents,  marketing  representatives,  and  insurer 

-       home  office  personnel  on  key  long-term  issues,  including  the  interface  of 
private  and  public  insurance  programs. 

•  Requiring  the  general  life  and  health  licensing  exam  to  include  questions 
on  long-term  care  insurance. 

•  Requiring  a  certain  minimum  amount  of  continuing  education  and 
training  for  agents  already  licensed  to  sell  long-term  care  insurance. 

•  Establishing  on-going  insurer  quality  reviev^  programs.  An  essential  part 
of  monitoring  our  sales  force  has  been  to  provide  the  insured  their  actual 
policy  (when  issued)  along  wath  a  copy  of  their  submitted  application  and  a 
notice  reminding  the  insured  that  this  document  is  the  basis  upon  which 
the  policy  has  been  issued. 
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And,  perhaps  offering  a  benefit  comparison  and  a  suitability  of  insurance 
statement  would  help  the  insured  focus  on  key  policy  differences  as  well  as 
what  are  hopefully  consensus  criteria  to  be  used  in  selecting  a  long-term 
care  policy  and  insurer. 

Long-Term  Care  Insurers'  Pricing  and  Product  Design  Issues 

This  Subcommittee  has  held  several  hearings  on  insurance  company  solvency. 
The  establishment  of  adequate  reserves  and  the  sound  financial  management  of 
those  premium  dollars  set  aside  to  pay  future  claims  are  also  very  important  for 
long-term  care  insurers  and  policyholders.  -  •-    .  >    -  .  "  . 

Criticism  has  been  directed  at  ii\surers  for  failing  to  disclose  loss  ratio  or 
performance  information, in  addition  to  questioning  reserving  and  pricing 
decisions.  Other  concerns  revolve  around  unusually  high  policy  lapse 
assumptions  which  could  serve  to  produce  artificially  low  rates  at  the  time  a  long- 
term  care  product  is  filed  and  approved,  only  to  subsequently  lead  to  the  need  for 
rate  increases  as  claims  experience  develops.  Increasingly,  state  insurance 
departments  are  requiring  the  filing  and  approval  of  accident  and  health  . 
insurance  rates.  State  regulators  are  also  requiring  the  submission  of  loss 
experience  data  and  are  increasingly  asking  insurers  to  re-justify  their  rates.  In 
examining  AMEX  Life's  claim  experience  we  are  confident  that  we  will  meet  if 
not  exceed  required  loss  ratio  standards  on  our  long-term  care  policies.  We  have 
priced  our  long-term  care  policies  based  upon  our  relatively  extensive  claims 
experience  and  the  actual  lapse  rates  experienced  in  the  15  years  AMEX  Life  has 
been  in  this  business.  .  ..  .. 
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Our  company  has  periodically  retained  independent  actuarial  consultants  to 
review  our  pricing  and  reserve  adequacy.  They  have  concluded  that  we  remain 
appropriately  priced  and  reserved. 

The  Affordability  of  Private  Long-Term  Care  Insurance 

Recently,  much  has  been  written  about  the  affordability  and  thus  availability  of 
private  long-term  care  insurance  for  our  current  elderly  population.  In  response 
to  the  Families  U.S.A.  Foundation  study  which  concluded  that  only  16%  of 
persons  65-79  years  of  age  could  afford  the  average  premium  for  a  given  long- 
term  care  policy,  we  asked  the  same  economics  consulting  firm  which  conducted 
the  Families  U.S.A.  study  (Lewin/ICF,  Inc.)  to  perform  a  similar  affordability 
study  sai3st:itiit3Jiq  the  AMEX  Life  premium  for  the  product  rather  than  an 
industry  average  premium.  We  also  asked  Lewin/ICF  to  remove  from  the 
eligible  population  those  persons  65-79  years  of  age  who  were  Medicaid  eligible 
since  it  is  certainly  inappropriate  for  these  poor  elderly  to  purchase  private  long- 
term  care  insurance.  Interestingly,  the  results  of  our  study  showed  that  65.4%  of 
this  non-Medicaid  group  could  afford  the  same  AMEX  Life  product  used  in  the 
Families  U.S.A.  study  (see  Table  II).  We  believe  this  to  be  a  fairer  representation 
of  the  affordability  of  this  baseline  nursing  home  policy  (2  years,  $80  per  day/ 100 
day  deductible,  with  an  automatic  benefit  increase  provision  or  inflation 
protection  feature).  To  AMEX  Life  this  underscores  our  conviction  that  most 
elderly  should  be  seeking  to  protect  themselves  against    a  lengthy  confinement 
in  a  nursing  home,  especially  when  they  have  limited  premium  dollars  to  spend 
on  quality  coverage.  It  is  important  to  be  aware  of  the  fact  that  as  the  minimum 
benefit  floor  is  raised  through  State  or  Federal  legislative  mandates,  quality  long- 
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term  care  insurance  products  will  become  less  affordable  to  the  current  and  future 
elderly. 

Employer  Group  Market 

With  approximately  40  major  employers  now  offering  long-term  care  insurance 
coverage  to  their  employees  and  retirees,  this  is  dearly  an  untapped  source  for 
growth  of  the  private  long-term  care  market.  More  importantly,  the  employer 
group  market  can  serve  as  a  critical  means  by  which  the  cost  of  long-term  care  is 
reduced  for  a  significant  number  of  Americans.  It  is  based  on  a  prefunding  model 
and  should  facilitate  the  availability  of  low  cost,  comprehensive  long-term  care 
coverage  to  the  vast  majority  of  Americans.  The  development  of  this  market,  as 
efficient  as  it  is,  will  undoubtedly  depend  at  least  in  part  on  long-term  care  benefit 
plans  receiving  the  same  preferential  tax  treatment  as  group  medical  coverage 
employers  (and  employees)  purchase. 

In  the  employer  group  market,  there  are  also  somewhat  different  underwriting, 
marketing,  and  product  design  considerations  for  the  employer  and  insurer. 
American  Express  has  offered  group  long-term  care  insurance  coverage  to  its 
employees  for  almost  two  years.  The  participation  rate  has  been  approximately 
7%  of  employees  and  the  average  issue  age  37.  I  would  be  happy  to  provide  more 
detailed  profile  ii\formation  on  American  Express'  employer  group  program  if 
the  members  of  the  Subcomnuttee  are  interested. 
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State  Regulation  of  Long-Term  Care  Insurance 

Our  company  has  been  actively  involved  in  the  development  and  evolution  of 
the  NAIC's  long-term  care  Model  Act  &  Regulation.  We  continue  to  support  the 
adoption  of  this  Model  Act  &  Regulation  (as  amended  in  December  1989).  To 
date,  40  states  have  adopted  regulations  as  strong  or  stronger  than  the  NAIC 
Model. 

It  is  particularly  importai\t  to  understand  that  this  is  a  dynamic  model  law  and  as 
such  it  is  evolving  to  keep  pace  with  the  ever  changing  nature  of  the  long-term 
care  marketplace.  Of  particular  sigiuficance  are  amendments  that  were  recently 
adopted  to  address  the  problem  of  post-claim  undervyo-iting  and  inflation 
protection.  Further,  a  standardized  outline  of  coverage  has  been  adopted  and  a 
long-term  care  insurance  buyers  guide  is  near  completion.  Other  significant 
issues  which  the  NAIC  Task  Force  on  Long-Term  Care  will  address  in  1990 
include  the  appropriate  type  and  level  of  inflation  protection,  non-forfeiture/cash 
value  benefits,  and  home  and  community-based  care  benefit  standards. 

There  is  much  to  be  said  for  the  quasi-legislative  process  the  NAIC  has  used  to 
achieve  an  appropriate  balance  between  the  need  for  consumer  protection  and  the 
desire  to  aHow  long-term  care  products  to  evolve  and  improve.  This  process  has 
also  added  consistency  to  the  state  regulatory  process  by  clearly  establishing  a 
standards  benchmark. 

The  NAIC  should  pay  particular  attention  to  developing  standards  for  home  and 
community-based  care  benefits.  Artificial  gatekeepers  and  screens  still  limit,  if 
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not  deny,  access  to  these  benefits.  At  the  very  least,  the  NAIC  Model's  prohibited 
policy  provisions  should  be  re-examined  to  create  a  more  level  playing  field  in 
the  design  and  pricing  of  home  care  benefits.  Specifically,  an  illusionary  benefit 
structm-e  is  created  by  allowing  prior  or  concurrent  skilled  care  requirements  as  a 
condition  to  receiving  long-term,  personal  care  services  in  the  home  or 
community.  The  potential  claims  payout  diminishes  considerably  when  these 
types  of  policy  designs  or  skilled  care  requirements  are  combined  with^olides 
that  coordinate  with  Medicare.  Provider  licensing  and  certification  requirements 
can  further  serve  to  diminish  potential  benefits  and  policy  value. 

Federal  Government  Role  *  ;        ;i    .  • 

AMEX  Life  believes  that  there  is  and  should  be  a  meaningful  role  for  the  Federal 
government  in  helping  to  assure  the  public  that  quality  private  insurance  plans 
are  available  that  will  provide  value  to  the  consumer.  One  avenue  to  this  end  we 
believe  is  Federal  minimum  standards  legislation,  as  occurred  with  the  passage  of 
the  Baucus  minimum  standards  law  (P.L.  96-265),'^'cbdifies  the  NAIC  Model  long- 
term  care  Insurance  Act  and  serves  to  pre-empt  individual  states  which  do  not 
move  v^dthin  a  reasonable  period  of  time  (one  year)  to  adopt  the  NAIC  Model  Act 
&  Regulation.  The  Congress  may  want  to  give  serious  consideration  to  linking 
the  tax  law  clarification  the  industry  desires  to  compliance  with  minimum 
Federal  standards.subject  to  an  aggressive  timetable  for  state  conformity. 

In  this  regard.  Congress  may  wish  to  focus  on  several  specific  areas,  including 
home  care  benefit  standards,  but  avoiding  mandated  benefits  that  may  render 
long-term  care  plans  relatively  unaffordable,  plus  disclosure  requirements, 
especially  as  they  concern  replacement  of  long-term  care  policies;  and  the 
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establishment  of  a  comprehensive  consumer  education  and  communications 
program  spearheaded  by  the  Federal  government  in  coordination  with  State 
agencies  and  the  private  sector.  Federal  recommendations  should  focus  on 
eliminating  documented,  abusive  sales  practices.  At  the  same  time,  such  Federal 
legislation  needs  to  avoid  the  pitfalls  or  empty  promises  of  Medicare  supplement 
regulation  and  dealwith  the  real  problem  areas  in  a  forthright  and  targeted 
manner,-j- 

The  NAIC  Model  Act  &  Regulation  has  already  been  strengthened  on  several 
occasions,  most  recently  in  December  1989.  The  marketing  of  long-term  care 
products  vy^hich  meet  mirumally  acceptable  benefit,  disclosure  and  performance 
standards  has  clearly  been  facilitated  in  states  which  have  adopted  the  NAIC 
model.  While  there  could  be  some  inefficiencies  in  any  dual  state  and  federal 
regulation  of  an  industry,  those  states  that  have  not  adopted  the  current  NAIC 
Model  Act  should  be  "pushed"  by  the  Congress  to  do  so. 

Let  me  comment  briefly  on  two  legislative  proposals  currently  before  the 
Congress  that  could  be  very  helpful  in  the  further  development  of  the  private 
long-term  care  insurance  industry,  while  helping  consumers  make  informed 
choices  on  a  variety  of  health  and  long-term  care  insurance  plans.  First,  AMEX 
Life  supports  Senator  David  Pryor's  bill,  S.2189,  "Health  Insurance  Counselling 
and  Assistance  Act  of  1990".  We  feel  it  is  important  that  Medicare  beneficiaries 
receive  direct  counselling  and  helpful  information  on  long-term  care  and 
Medigap  insurance.  Congress  should  build  upon  successful  state  program  models 
in  this  area  and  establish  a  grant  program  similar  to  that  proposed  by  Senator 
Pryor. 
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In  addirion,  we  strongly  support  legislation  presently  before  the  House  of 
Representatives  which  would  provide  the  necessary  Medicaid  waivers  for  the 
Robert  Wood  Johnson  Foundation's  Public-Private  Sector  Initiatives  Program  in 
Long-Term  Care  Insurance.  With  the  financial  support  of  the  RWJ  Foundation, 
several  states  have  developed  potentially  valuable  demonstration  programs 
which  have  the  very  real  potential  to  broaden  the  availability  of  private  long- 
term  care  insurance  coverage  to  include  a  lower  income  and  more  disabled 
elderly  population.  These  projects  represent  public  policy  opportunities  which 
should  be  pursued  in  order  to  develop  appropriate  market  experience  and 
valuable  data.  Waiver  of  Medicaid  requirements  is  essential  to  the  viability  of 
these  model  programs. 

AMEX  Life  has  developed  a  policy  statement  on  long-term  care  financing  which 
we  believe  lays  out  the  appropriate  public  and  private  sector  roles.  I  would  like  to 
submit  this  statement  for  the  record  (Attachment  A). 

Future  Direction  of  Private  Long-Term  Care  Insurance  Industry 

In  summary,  this  is  a  new,  emerging  industry.  Although  we  as  an  industry  are 
certainly  experiencing  growing  pains,  our  products  are  improving  and  marketing 
abuses  are  being  addressed  by  ijisurers  and  state  regulators.  I  strongly  believe  that 
continued,  significant  product  innovation  and    strong  consumer  protection  standards 
should  form  the  basis  of  the  continued  development  of  public  policy  guidelines 
and  standards.  Insurers  such  as  ourselves  are  already  moving  into  the  next 
generation  of  long-term  care  products,  with  an  emphasis  on  managed  care.  These 
products  will  rely  on  face-to-face  assessments  of  the  individual's  health  and 
functional  status  for  underwriting  and  product  selection.  There  will  likely  be 
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direct  linkages  with  long-term  care  providers  who  will  guarantee  quality  service 
at  an  agreed  upon  rate  if  the  insured  agrees  to  receive  care  from  a  pre-selected 
panel  of  providers.  Those  consumers  who  prefer  freedom  of  choice  will  pay 
more  out-of-pocket,  much  like  in  the  acute  care  market.  And  finally,  we  will 
probably  see  some  experimentation  with  combining  Medigap  with  long-term  care 
coverage  in  a  comprehensive  package,  perhaps  also  in  a  managed  care 
environment. 

Congress  certainly  has  a  responsibility  to  help  ensure  that  the  consumer  is 
protected,  that  the  states  effectively  regulate,  and  that  this  market  continues  to 
grow  in  a  manner  that  assures  quality  products  at  a  fair  price.  While  insurers 
must  seek  the  same  goals,  we  must  also  work  even  more  diligently  in 
cooperation  with  state  insurance  regulators  to  police  our  ov^  ranks  and  ferret  out 
ai\y  and  all  abusive  sales  practices. 
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AMEX  LIFE  ASSURANCE  COMPANY 
SUMMARY  OF  LONG-TERM  CARE  INSURANCE  CLAIMS 

Three  Years  Ended  December  31, 1989 


Number  of  Claims  % 
109  9.6 
1,132  100 


Denials  as  a 
Percent  of 
Total  Claims 
Summary  of  Denied  Claims: 


Period  of  confinement  shorter  than  the 

82 

7.2% 

contractual  Elimination  Period 

No  prior  three  day  hospital  confinement 

prior  to  confinement  in  a  Nursing  Home 

12 

1.1 

Never  confined  in  a  Nursing  Home 

10 

.9 

Exclusion  for  mental  conditions  in  the 

absence  of  organic  disease  excepting 

senility  or  Alzheimer's  disease 

2 

.2 

Other 

-3 

-A  - 

Total 

109 

97% 

Non-Elimination  Period  Denials  - 

27 

2.4% 

Denied  Claims 
Total  Claims 
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TABLE  II 

ESTIMATES  OF  AFFORDABILITY  OF  AMEX  POLICY  FOR 
ELDERLY  PERSONS  AGE  65-79  IN  1990,  BY  AGE  GROUPa/ 


 Age  Group   Total 

65-69  70-74  75-79  65-79 

Estimated  Total  Population  (OOO's) 

from  Current  Population  Survey      9,542  7,498  5,306  22,346 

Estimated  Non-Medicaid-Eligible 

Population  (OOO's)                          5,421  4,363  3,036  12,819 

Non-Medicaid  Population  as  a 

Percent  of  Total                              56.8%  58.2%  57.2%  57.4% 

Persons  Who  Can  Afford  Private  Insurance 
As  a  Percent  of  Population 

Families  U.S.A.  Study                      21.3%  14.5%  10.3%  16.3% 

Families  U.S.A.  Study  with  Substitution 
of  AMEX  Life  Premiums  for 

Industrywide  Average                     32.8%  25.0%  20.2%  27.2% 

AMEX  Life  Premiums  Plus  Substitution 
of  Non-Medicaid  for  Total 

Population                                   49.6%  40.8%  34.7%  43.1% 

Above  Two  Changes  Plus  Substitution 

of  Couples  with  One  Purchase          63.8%  59.0%  49.6%  58.8% 

Above  Three  Changes  Plus  Substitution 

of  Alternative  Asset  Definition         69.3%  66.2%  57.1%  65.4% 


a/      A  person  is  assumed  to  be  unable  to  afford  long-term  care  insurance  if  the 
individual's  premium  payment  plus  other  medical  expenses  would  be 
greater  than  10  percent  of  his  or  her  income  and  annuitized  assets. 

SOURCE:     Lewin/ICF  analysis  of  pooled  March  Current  Population  Survey  data 

for  1985  through  1988.  (Data  base  excludes  the  five  percent  of  the  elderly 
population  who  are  institutionalized). 
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ACtachment 


AM  EX  IjfcAssurjULL'i 
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AMEX  Life  Assurance  Company's  Public  Policy  Statement  -  Long-Term  Care 

Our  company's  policy  framework  at  the  Federal  and  state  level  is  based  on  the 
concept  of  pluralism  -  that  is,  "solutions"  must  come  from  both  private  and  public 
sectors.  No  single  Federally  financed  insurance  program  however  well- 
conceived  can  (or  should)  provide  for  the  diverse  long-term  care  needs  of  aging 
Americans,  especially  given  fiscal  limitations  generated  by  the  current  Federal 
budget  deficit.  Business  and  government  must  forge  a  partnership  to  address 
the  significant  problem  of  financing  our  nation's  current  and  future  long-term 
care  needs.  Government  should  seek  to  promote,  rather  than  replace,  the 
legitimate  role  of  the  private  sector  in  this  developing  private  LTC  insurance 
mari<et.  Quick-fix  solutions  must  be  avoided. 

More  specifically,  American  Express'  public  policy  position  can  be  summarized 
as  follows: 

0  We  support  appropriately  crafted  minimum  Federal  standards  for  long- 
term  care  insurance,  particularly  as  these  standards  focus  on  both 
minimum  benefits  and,  of  equal  importance,  market  conduct  and  claims 
practices.  These  standards  should  closely  track  the  National  Association 
of  Insurance  Commissioners  (NAIC)  Model  LTC  Law. 

Such  Federal  standards  legislation  should  provide  the  states  a 
reasonable  period  of  time  to  adopt  conforming  LTC  statutes  before 
Federal  law  pre-empts  state  prerogatives  to  regulate  LTC  insurance. 

0  We  support  Federal  legislation  which  will  clarify  the  non-taxable  status 
of  LTC  benefit  payments  and  the  deductibility  of  LTC  premium  payments. 
In  order  for  a  policy  to  qualify  as  a  tax-exempt  long-term  care  insurance 
policy,  it  would  have  to  be  certified  as  meeting  these  prescribed  minimum 
Federal  standards.  Moreover,  we  endorse  preferential  tax  treatment  for 
life  insurance  policies  which  pay  LTC  benefits  on  an  accelerated  basis. 


0  AMEX  supports  the  development  and  funding  of  a  public  education 
program  for  LTC.  This  should  focus  on  Social  Security  annuitants  and 
employer-employee  groups.  Such  a  program  needs  to  include 
information  on  LTC  service  needs,  costs  and  options  as  well  as  risk 
management  alternatives. 
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0  AMEX  believes  in  the  need  for  Medicaid  reforms  and  an  enhanced 
Medicaid  program  to  provide  broadly-based  LTC  coverage  for  the  poor 
and  near-poor  who  are  "at  risk"  as  well  as  for  those  who  cannot  qualify 
medically  for  private  LTC  coverage.  In  this  regard,  states  should  be 
afforded  greater  flexibility  through  waivers  and  other  enabling 
mechanisms  to  fashion  meaningful  public-private  sector  partnerships. 
Additionally,  states  need  the  discretion  to  restructure  their  Medicaid 
programs  so  as  to  allow  them  to  effectively  provide  a  broader,  yet  more 
cost-effective  array  of  LTC  services  (e.g.,  home  health  care,  adult  day 
care,  case  management  services). 

0  AMEX  supports  legislation  establishing  the  option  for  Federal 
employees  and  retirees  to  purchase  a  qualified  private  LTC  insurance 
plan.  In  this  Congress  we  support  Senator  Wilson's  (R-CA)  bill  to  provide 
the  Office  of  Personnel  Management  (0PM)  authority  to  implement  such 
a  program  and  allow  Federal  workers  who  currently  participate  in  the 
group  life  insurance  program  to  convert  benefits  to  LTC  coverage. 

0  AMEX  opposes  Federal  legislation  which  would  mandate  major  new 
LTC  benefits  as  a  part  of  LTC  insurance  coverage.  Specifically,  we  do 
not  believe  that  a  broad  range  of  home  and  community-based  LTC 
benefits,  "cash  values"  or  non-forfeiture  benefits  should  be  required. 
Much  like  automatic  inflation  protection  features,  these  provisions  are 
appropriate  as  elective  options  subject  to  specific  pricing.  Extremely 
comprehensive  private  insurance  coverage  could  force  many  elderly 
consumers  out  of  the  LTC  market  because  of  the  prohibitive  costs 
associated  with  many  of  these  elective  options.  The  focus  of  mandatory 
coverage  requirements  should  be  basic  nursing  home  care,  as  this  is  the 
major  source  of  catastrophic  health  expenses  for  the  elderiy. 

0  AMEX  supports  legislation  cleariy  establishing  market  conduct 
standards  for  agents  selling  LTC  insurance  which  should  include  stiff 
penalties  against  agent  misrepresentation.  Furthermore,  we  do  not 
believe  that  leveling  agent  commissions  will  put  an  end  to  abusive  policy 
replacement  practices.  We  also  oppose  placing  roadblocks  in  the  path 
of  individuals  seeking  to  replace  or  upgrade  their  current  LTC  coverage 
as  consumers  should  be  encouraged  to  consider  new,  improved 
insurance  products  as  they  become  available. 

Such  legislation  must  also  seek  to  limit  if  not  eliminate  the  all-too- 
frequent  practice  of  "post-claim  underwriting"  by  establishing  appropriate 
underwriting  standards  for  these  products. 
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Attachir.onc  a 

Statement  of  Understanding 

For  Long  Term  Nursing  Care,  Nursing  Home  and  Home  Health  Care  Insurance  Products 
ofiFered  by  AMEX  Life  Assurance  Company 

Long  Term  Care  insurance  generally  is  designed  to  help  protea  your  assets  from  the  increasingly  heavy  cost  of 
nursing  homes  and  other  long  term  and  home  health  care  services. 


/  understand  that: 

•  AMEX  Life's  coverage  is  guaranteed  renewable  and  that  my  insurance  premium  will  never 
increase  due  to  my  individual  circumstances,  such  as  advancing  age  or  declining  health. 

I  also  am  aware  that  the  company  reserves  the  right  to  raise  the  premiums  for  any  class  of 
insureds  as  a  whole. 

•  after  receiving  my  policy  or  certificate,  I  will  have  30  days  during  which  1  can  return  it  and 
receive  a  full  refund  of  the  premium  I  have  paid. 

•  this  is  not  Medicare  supplement  insurance.  I  have  discussed  with  my  insurance  representative 
how  the  proposed  irisurance  will  work  relative  to  other  coverage  I  currently  have. 

•  I  should  not  purchase  any  long  term  nursing^ome  care  or  home  health  care  insurance 
coverage  if  I  currently  receive  or  may  soon  receive  Medicaid  benefits  (known  as  MediCal  in 
the  State  of  California). 

•  I  should  consult  my  tax  advisor  to  determine  whether  or  not  my  premiums  are  tax 
deductible. 

•  as  pan  of  its  underwriting  process,  AMEX  Life  will  obtain  an  Attending  Physicians  Statement 
from  my  doctor,  and  that  delays  in  obtaining  the  necessary  information  may  cause  the  under- 
writing process  to  be  extended  beyond  the  usual  30  to  45  days. 

•  while  coverage  is  provided  for  pre-existing  conditions,  coverage  can  be  rescinded  and 
considered  void  if  my  application  was  not  completed  truthfully  and  accurately,  including 
non-disclosure  of  a  pre-existing  condition. 

•  if  age  79  or  younger,  for  an  additional  cost  I  may  purchase  "inflation  protection"  that  will 
automatically  increase  ray  daily  benefit  by  five  percent  of  the  original  amount  each  year  until 
I  reach  age  85. 


This  Statement  applies  to  long  term  care,  nursing  home  and  home  health  care  products  issued  by  AMEX  Life 
Assurance  Company. 


Dec  89 
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Mr.  Wyden.  Mr.  Hagen,  thank  you,  and  we  will  have  some  ques- 
tions in  a  moment,  but  both  you  and  Dr.  Wallack  have  given  us  a 
very  helpful  presentation. 

Dr.  Wiener,  you  have  been  exceptionally  patient.  This  has  been  a 
long  hearing,  and  you  bring  us  a  unique*^  vantage  point  as  well  in 
the  public  policy  area,  and  I  know  you  have  been  at  this  for  a  long, 
long  time.  So  we  welcome  you.  We  will  make  your  prepared  re- 
marks a  part  of  our  hearing  record  in  their  entirety,  and  if  you 
could  summarize  some  of  your  principal  concerns,  that  would  be 
helpful. 

TESTIMONY  OF  JOSHUA  M.  WIENER 

Mr.  Wiener.  Thank  you  very  much,  Mr.  Chairman. 

Private  insurance  against  the  potentially  devastating  costs  of 
long-term  care  is  currently  relatively  rare.  The  research  that  we 
have  done  at  the  Brookings  Institution  has  convinced  us  that  both 
of  the  following  statements  are  true  about  the  future  role  of  pri- 
vate long-term  care  insurance.  First,  over  the  next  30  years,  there 
is  a  substantial  market,  substantial  potential  for  growth,  in  private 
long-term  care  insurance.  In  general,  people  purchasing  policies 
will  have  better  financial  protection  than  those  without  it. 

Second,  over  the  next  30  years,  it  is  unlikely  that  private  insur- 
ance will  play  more  than  a  modest  role  in  paying  for  nursing  home 
and  home  care  at  the  end  of  that  30-year  period.  A  reasonably  opti- 
mistic estimate  would  be  that  perhaps  a  third  of  the  elderly  might 
have  private  long-term  care  insurance  that  provides  a  moderate 
degree  of  financial  protection. 

Private  insurance  has  a  limited  impact  because  policies  are  too 
expensive  for  most  elderly  and  policies  have  restrictions  that  limit 
the  amount  of  financial  protection  they  offer.  The  availability  of 
private  insurance  is  a  relatively  recent  phenomenon,  and  there  are 
a  large  number  of  barriers  both  on  the  demand  and  supply  side. 
Let  me  just  mention  one  demand  and  one  supply  side  barrier. 

On  the  demand  side,  historically  the  elderly  have  been  dispropor- 
tionately poor,  unable  to  afford  substantial  premium  payments. 
This  is  much  less  true  now  as  the  income  of  the  elderly  has  in- 
creased a  great  deal  over  the  last  20  years.  Despite  improvements 
in  income  and  assets,  private  long-term  care  insurance  remains 
very  expensive  for  most  elderly.  According  to  the  Health  Insurance 
Association  of  America,  the  average  annual  premium  for  the  15  top 
selling  individual  long-term  care  insurance  products,  with  some  in- 
flation protection,  is  $1,395  per  person  that  purchased  at  age  65;  it 
climbs  rapidly  to  $4,199  per  person  at  age  79.  Thus,  this  is  a  lot  of 
money  by  almost  any  standard,  and  the  estimates  that  we  have 
done  at  Brookings  on  the  degree  of  affordability  are  much  less  than 
those  produced  either  by  Stan  or  by  Ron. 

On  the  supply  side,  the  insurers  have  been  concerned  about  a  va- 
riety of  things,  but  let  me  just  mention  the  timing  of  the  premium 
payments  and  the  ultimate  use  of  the  benefits.  As  has  been  noted 
earlier,  long-term  care  is  principally  needed  by  the  very  elderly,  es- 
pecially those  85  and  older.  Thus,  a  long  time  is  likely  to  elapse  be- 
tween initial  purchase  of  the  policy  and  its  eventual  use.  A  policy 
bought  at  45  probably  will  not  be  used  for  40  years.  Unforeseen 


208 


changes  in  disability  or  mortality  rates,  utilization  patterns,  infla- 
tion in  nursing  home  and  home  care  costs,  or  the  rate  of  return  on 
financial  reserves  can  dramatically  change  a  profitable  policy  into 
a  highly  unprofitable  one. 

As  has  been  mentioned  in  some  detail  in  the  previous  panel,  the 
NAIC  has  made  a  lot  of  progress  in  terms  of  raising  the  regulatory 
standards  for  private  long-term  care  insurance  products,  and  over- 
all the  market  has  improved  substantially.  Despite  these  advances, 
there  are  additional  issues  that  deserve  more  regulatory  attention. 
I  outline  these  in  my  testimony,  but  let  me  just  mention  two:  infla- 
tion protection  and  disability  measurement. 

Unlike  virtually  all  acute  care  insurance  which  links  benefits  to 
costs  or  charges,  almost  all  private  long-term  care  insurance  pro- 
vides fixed  indemnity  benefits.  Because  of  the  potentially  very  long 
period  of  time  between  initial  purchase  of  the  policy  and  its  even- 
tual use,  inflation  adjustment  of  the  value  of  the  indemnity  benefit 
is  absolutely  critical  to  retaining  the  benefit's  purchasing  power.  If 
nursing  home  inflation  is  a  little  less  than  6  percent  a  year,  a  $50- 
a-day  benefit  purchased  at  age  65  will  need  to  pay  over  $150  a  day 
at  age  85  to  represent  the  same  percentage  of  nursing  home  daily 
costs.  Full  inflation  adjustments  are  absolutely  essential  for  poli- 
cies sold  to  active  workers  where  there  could  easily  be  30  to  40 
years  between  initial  purchase  and  use  of  long-term  care  services. 

While  some  policies  now  have  limited  inflation  adjustments,  they 
are  almost  all  grossly  inadequate.  Insurers  typically  deal  with  the 
inflation  issue  in  one  of  two  ways.  First,  some  companies  offer  poli- 
cies where  the  insured  can  periodically  purchase  increased  benefit 
levels  without  providing  new  evidence  of  insurability  or  good 
health  standards.  This  additional  coverage  is  purchased,  however, 
at  the  new  attained  age  and  will  cost  more,  perhaps  considerably 
more,  depending  on  the  age,  than  if  the  coverage  was  bought  at  an 
earlier  period. 

For  active  workers,  this  approach  requires  them  to  monitor  nurs-  j 
ing  home  prices  and  consciously  decide  every  few  years  to  buy  ^ 
more  coverage.  This  approach  also  ignores  the  fact  that  the  real  in- 
comes of  the  elderly  generally  decline  as  individuals  age  because 
private  pensions  are  not  fully  adjusted  for  inflation,  spouses  gener- 
ally do  not  receive  full  pension  benefits  after  the  spouse  dies,  and 
because  the  elderly  slowly  use  up  their  savings  as  they  age.  Thus, 
this  approach  requires  the  elderly  to  use  an  increasingly  higher 
percentage  of  their  fixed  incomes  for  premium  payments  just  to 
maintain  the  policy's  purchasing  power. 

The  other  common  approach  is  to  provide  the  benefit  level  to  in- 
crease by  a  fixed  amount  each  year,  usually  5  percent  of  the  initial 
indemnity  value,  for  some  period  of  time,  often  20  years.  For  exam- 
ple, a  policy  that  initially  pays  $50  per  day  in  a  nursing  home  will 
increase  by  $2.50  per  year.  Although  many  consumers  undoubtedly 
confuse  this  approach  with  increases  that  are  compounded  annual- 
ly, the  results  are  dramatically  different.  After  20  years,  a  policy 
with  this  limited  kind  of  inflation  adjustment  will  increase  the  ben- 
efit level  by  100  percent.  By  contrast,  if  the  benefit  was  subject  to 
annual  compounding  of  5  percent  per  year,  the  benefit  level  would 
increase  by  164  percent  over  the  20-year  period. 
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Now  why  don't  companies  offer  this  compounded  benefit?  Well, 
the  basic  answer  is  that  they  could;  it  is  actuarially  not  difficult  to 
compute.  The  problem  is  that  it  dramatically  increases  the  premi- 
ums, thus  reducing  market  potential. 

A  second  issue  has  to  do  with  activities  of  daily  living  measures. 
Some  insurance  companies  now  use  inability  to  perform  the  activi- 
ties of  daily  living,  such  as  bathing,  dressing,  and  eating,  as  a  trig- 
ger for  benefits.  While  generally  a  positive  development,  policies 
generally  do  not  describe  how  they  will  assess  the  activities  of  daily 
living.  This  can  be  a  serious  problem  because  there  can  be  great 
differences  in  disability  determinations  depending  on  how  the 
ADL's  are  defined  and  measured.  Using  more  restrictive  ways  of 
defining  ''disability"  can  reduce  the  number  of  elderly  qualifying 
for  benefits  by  41  percent.  Moreover,  although  policies  specifically 
claim  to  cover  people  with  Alzheimer's  disease,  the  problem  is  that 
a  substantial  proportion  of  severely  demented  persons  do  not  have 
serious  ADL  limitations,  especially  if  narrowly  defined  only  to  in- 
clude persons  needing  active  human  assistance. 

We  estimate  that  nearly  40  percent  of  the  elderly  with  moderate 
to  severe  cognitive  impairment  receive  no  active  human  assistance 
in  any  of  the  five  activities  of  daily  living.  Indeed,  in  some  cases  it 
is  Alzheimer's  patients'  very  mobility  and  wandering  behavior  that 
makes  them  difficult  to  care  for. 

Let  me  just  briefly  mention  some  other  areas  that  need  addition- 
al attention:  lapse  rates,  as  Gordon  Trapnell  has  pointed  out;  loss 
ratios;  the  quality  of  the  home  care  benefits;  financial  status  of 
companies;  and  upgrading  of  policies.  Let  me  just  take  a  moment  to 
talk  about  that. 

As  Ron  indicated,  policies  have  improved  substantially  over  time, 
and  some  people  sequentially  buy  several  policies,  searching  for  the 
one  with  the  least  restrictions.  A  significant  issue  is  how  to  protect 
consumers  who  bought  policies  with  restrictions  that  are  now  or 
will  be  outmoded  in  the  future.  Some  companies  offer  policyholders 
the  chance  to  upgrade  policies  without  rechecking  their  medical 
condition,  but  the  current  regulations  in  almost  all  States  and  in 
the  NAIC  model  statute  and  regulation  are  now  basically  silent  on 
the  issue  of  the  right  of  people  to  upgrade  to  a  better  policy. 

Congress  now  faces  the  question  of  whether  Federal  standards 
for  long-term  care  insurance  are  a  good  idea.  Insurance  regulation 
is  traditionally  a  State  activity,  although  the  Baucus  amendment 
established  a  Federal  role  in  the  regulation  of  Medigap  policies.  A 
key  question  is  whether  the  Federal  Government  or  the  enabling 
statute  can  be  flexible  enough  to  adapt  to  the  changing  market- 
place and  its  evolving  regulatory  requirements. 

If  a  decision  is  made  to  establish  Federal  standards,  there  are  at 
least  three  options.  First,  the  Federal  Government  could,  on  its 
own,  set  stringent  and  detailed  regulations  that  all  policies  will 
meet;  second,  the  Federal  Government  could  establish  a  voluntary 
Medigap-like  certification  process,  setting  standards  that  essential- 
ly endorse  the  NAIC  standards  with  some  modifications;  or,  third, 
the  Federal  Government  could  establish  its  own  voluntary  certifica- 
tion process,  setting  stringent  and  detailed  standards.  Long-term 
care  insurance  is  just  beginning.  Whatever  the  Congress  decides  to 
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do  now  will  just  be  the  beginning.  This,  as  with  other  long-term 
care  concerns,  is  an  issue  that  will  not  go  away. 
Thank  you. 

[Testimony  resumes  on  p.  230.] 

[The  prepared  statement  of  Mr.  Wiener  and  Katherine  M.  Harris 
follows:] 
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HIGH  QUALITY  PRIVATE  LONG-TERM  CARE  INSURANCE: 
CAN  WE  GET  THERE  FROM  HERE? 

Joshua  M.  Wiener  and  Katherine  M.  Harris 
The  Brookings  Institution 

American  society  widely  uses  private  insurance  to  protect  against 
loss  from  potentially  catastrophic  events  such  as  hospitalization, 
automobile  accidents,  home  fires,  theft,  and  early  death.  Insurance 
against  the  potentially  devastating  costs  of  long-term  care,  however, 
is  relatively  rare.    As  of  December  1989,  there  were  about  1.0  million 
policies  in  force.    In  1987,  private  insurance  covered  only  about  1 
percent  of  total  nursing  home  expenditures. 

Nonetheless,  private  long-term  care  insurance  is  a  growing  and 
rapidly  changing  market.    A  survey  conducted  by  the  Health  Insurance 
Association  of  America  (HIAA)  found  that  the  number  of  companies 
selling  long-term  care  insurance  increased  from  75  in  1987  to  118  in  - 
1989.    Moreover,  the  number  of  insurance  policies  ever  sold  increased 
from  815,000  in  1987  to  1,500,000  in  1989.    Estimated  premium  Income 
exceeds  $1  billion  annually  and  is  increasingly  rapidly. 

The  research  that  we  have  done  at  the  Brookings  Institution  (partly 
summarized  in  Caring  for  the  Disabled  Elderly;    Who  Will  Pay?, 
Brookings  Institution  1988)  has  convinced  us  that  both  of  the  following 
statements  are  true.    First,  over  the  next  thirty  years,  there  is  a 
substantial  potential  for  growth  in  private  long-term  care  insurance. 
A  multibillion  dollar  market  is  almost  totally  untapped.    In  general, 
people  purchasing  policies  will  have  better  financial  protection  than 
those  without  it. 

*     These  opinions  are  those  of  the  author  and  should  not  be  attributed 
to  other  staff  members,  officers,  or  Trustees  of  the  Brookings 
Institution. 
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Second,  over  the  next  thirty  years,  it  is  unlikely  that  private 
insurance  will  play  more  than  a  modest  role  in  paying  for  nursing  home 
and  home  care.    At  the  end  of  that  time  period,  a  reasonably  optimistic 
estimate  would  be  that  perhaps  a  third  of  the  elderly  might  have  a 
private  long-term  care  insurance  policy  that  provides  moderate 
financial  protection.    Using  the  Brookings-ICF  Long-Term  Care  Financing 
Model,  we  estimate  that,  by  2018,  private  long-term  care  insurance  may 
be  affordable  by  25-54  percent  of  the  elderly,  may  account  for  7-17 
percent  of  total  nursing  home  expenditures,  and  may  reduce  Medicaid 
expenditures  and  the  number  of  Medicaid  nursing  home  patients  by  1-16 
percent.    Private  insurance  is  simulated  to  have  a  limited  impact 
because  policies  are  too  expensive  for  most  elderly  and  policies  have 
restrictions  that  limit  the  amount  of  financial  protection  they 
provide. 

Why  Isn't  There  More  Private  Long-Term  Care  Insurance? 

The  availability  of  private  long-term  care  insurance  is  a  very 
recent  phenomenon,  available  to  any  significant  extent  only  in  the  last 
four  years.    Development  has  been  slow  because  of  barriers  on  both  the 
demand  and  the  supply  side. 

On  the  demand  side,  there  have  been  three  major  barriers. 
Historically,  the  elderly  were  disproportionately  poor,  unable  to 
afford  substantial  premium  payments.    This  is  much  less  true  now  as  the 
income  of  the  elderly  has  increased  a  great  deal  over  the  last  twenty 
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i     years.    While  the  elderly  still  have  the  highest  poverty  and  near- 
poverty  rates  of  any  adult  group,  most  current  evidence  suggests  that 

I     the  elderly  as  a  whole  are  roughly  as  well  off  as  the  rest  of  the 
population.    Most  estimates  of  the  future  income  and  assets  of  the 
elderly  project  substantial  further  improvements  over  time. 

Despite  improvements  in  income,  private  long-term  care  insurance 

I     remains  very  expensive  for  most  elderly.    According  to  HIAA,  the 

average  annual  premium  for  the  fifteen  top-selling  individual  long-term 
care  insurance  products  with  some  inflation  protection  is  $1,395  per 
person  if  purchased  at  age  65  and  climbs  rapidly  to  $4,199  per  person 
at  age  79.    Thus,  married  couples  must  pay  annual  premiums  of  between 
$2,800  and  $8,400  per  year,  a  considerable  amount  of  money  by  any 
measure. 

Second,  most  people  were  unaware  of  or  denied  their  risk  of  needing 
long-term  care  services.    Most  research  suggests  that  persons  who  live 
to  age  65  face  a  four  out  of  ten  chance  of  spending  some  time  in  a 
I     nursing  home  before  they  die  and  a  one  in  six  chance  of  spending  more 
I     than  a  year.    People  seemed  willing  to  accept  the  possibility  that  they 
I     would  someday  get  sick  and  visit  a  doctor  or  be  admitted  to  a  hospital, 
I    but  few  people  were  willing  to  admit  that  they  faced  a  significant 
i    lifetime  risk  of  becoming  disabled  and  using  expensive  nursing  home  or 
,    home  care.  -  '  - 
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Finally,  there  has  been  extensive  misinformation.    Many  people 
think  that  Medicare  or  their  Medigap  policies  cover  long-term  care. 
They  do  not.    The  debate  over  the  Medicare  Catastrophic  Coverage  Act  of 
1988  largely  exploded  the  myth  of  Medicare  long-term  care  coverage  for 
the  Congress,  the  media,  and  the  general  public. 

On  the  supply  side,  there  have  also  been  several  barriers. 
Insurers  have  worried  about  whether  long-term  care  was,  in  fact,  an 
insurable  risk.    They  worried  about  "moral  hazard"--the  increased  use 
of  services  that  results  when  people  have  insurance.    Since  most  long- 
term  care  is  currently  provided  by  family  members  at  no  formal  cost, 
the  possible  increase  in  use  is  large.    This  is  especially  true  since 
only  about  25  percent  of  the  disabled  elderly  in  the  community  receive 
paid  home  care.    Thus,  there  is  a  substantial  possibility  of  increased 
use  of  services  by  the  large  number  of  persons  who  would  "medically" 
qualify. 

In  addition,  insurers  worried  about  adverse  selection— the 
possibility  that  people  who  "know"  they  will  use  long-term  care 
services  will  disproportionately  buy  the  insurance,  driving  up  use 
beyond  expectations.    This  creates  a  vicious  circle  where  premiums  have 
to  be  raised,  causing  low  risk  people  to  drop  their  policies,  forcing 
additional  increases  in  premiums. 

Finally,  insurers  have  been  concerned  about  the  timing  of  premium 
payments  and  the  ultimate  use  of  benefits.    Long-term  care  is  needed 
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principally  by  the  very  elderly,  especially  those  age  85  and  over. 
Thus,  there  is  likely  to  be  a  very  long  time  between  initial  purchase 
of  the  insurance  policy  and  its  eventual  use.    For  example,  a  policy 
bought  at  age  65  probably  will  not  be  used  for  20  years;  a  policy 
bought  at  age  45  probably  will  not  be  used  for  40  years.  Unforeseen 
changes  in  disability  or  mortality  rates,  utilization  patterns, 
inflation  in  nursing  home  and  home  care  costs,  or  the  rate  of  return  on 
financial  reserves  can  dramatically  change  a  profitable  policy  into  a 
highly  unprofitable  one. 

Despite  these  supply  and  demand  barriers,  insurers  are  moving  into 
the  marketplace.    Although  policies  are  improving,  most  still  have 
major  restrictions.    Most  insurers  are  still  being  extremely  cautious 
about  who  they  will  sell  policies  to--rejecting  10-30  percent  of  all 
people  who  make  application  is  not  uncommon.    In  addition,  they  are  not 
marketing  products  as  aggressively  as  they  might.    Insurers  still  do 
not  know  if  this  will  be  a  profitable  line  of  business. 
What  Are  Long-Term  Care  Policies  Like? 

Faced  with  the  uncertainties  described  above  and  lacking  actual 
experience  with  an  insured  population,  insurers  initially  tried  to 
protect  themselves  against  financial  loss  by  imposing  restrictions  and 
limitations  on  what  policies  covered.    Insurers  typically  tried  to 
protect  themselves  against  moral  hazard  by  imposing  high  deductibles, 
focusing  coverage  on  skilled  nursing  care,  requiring  prior 
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hospitalization  before  nursing  home  care,  and  only  covering  home  care 
that  followed  a  nursing  home  stay.    To  protect  against  adverse 
selection,  insurers  usually  screened  for  health  problems,  did  not  sell 
to  persons  over  age  80,  and  did  not  provide  coverage  for  preexisting 
conditions  and  most  mental  illnesses.    To  protect  against  the  general 
uncertainty  of  the  future,  they  typically  offered  only  fixed  indemnity 
benefits  (e.g.,  $50  per  day  in  a  nursing  home)  that  did  not  increase 
with  inflation  and  insurers  often  reserved  the  right  to  unilaterally 
cancel  policies. 

The  net  effect  of  these  restrictions  was  to  substantially  lessen 
the  probability  that  a  person  who  used  nursing  home  or  home  care  would 
actually  receive  insurance  benefits.    These  so-called  "first 
generation"  private  long-term  care  insurance  policies  were  roundly 
criticized  by  Consumers  Union,  the  United  Seniors  Health  Cooperative, 
and  myself,  among  others. 

As  time  has  gone  on,  the  policies  have  improved  substantially, 
although  not  as  much  as  some  in  the  insurance  industry  would  claim. 
While  the  average  policy  still  has  many  of  restrictions  described 
above,  new  policies  provide  significantly  better  coverage.  In 
particular,  among  newer  policies,  prior  hospitalization  requirements 
are  eliminated,  policies  are  guaranteed  renewable,  Alzheimer's  Disease 
is  explicitly  covered,  all  levels  of  nursing  home  care  are  covered,  a 
bit  more  home  care  is  covered,  and  indemnity  levels  are  at  least  partly 
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indexed  for  inflation.    It  is  important  to  note  that  these  changes  are 
largely  in  response  to  state  regulatory  requirements  and  market  demand 
by  consumers  and  not  because  insurers  have  gained  much  experience  in 
paying  claims. 
State  Insurance  Regulation 

The  problem  for  state  insurance  regulators  is  how  to  strike  a 
balance  between  protecting  consumers  and  nurturing  a  new  product. 
Proponents  of  strict  regulation  fear  that  if  tough  regulations  are  not 
imposed,  consumers  will  not  be  protected  against  inferior  products  and 
fraud.    They  recall  the  scandals  that  resulted  from  the  failure  to  set 
minimum  standards  for  Medicare  supplemental  insurance  policies. 
Opponents  of  strict  regulation  argue  that  officials  do  not  have  enough 
information  or  experience  to  regulate  intelligently  and  that 
flexibility  is  needed  to  prevent  financial  losses  that  may  discourage 
the  insurance  industry. 

As  private  long-term  care  insurance  has  grown,  so  has  regulatory 
activity,  most  of  it  revolving  around  the  National  Association  of 
Insurance  Commissioners'  (NAIC)  Model  Act  and  Regulation.    Over  the 
last  two  years,  the  Model  Act  and  Regulation  heve  been  strengthened  and 
now  mandate  that  policies  be  guaranteed  renewable,  not  exclude 
Alzheimer's  Disease,  not  require  prior  hospitalization  before  nursing 
home  use  (although  states  have  an  option  of  merely  requiring  that 
companies  offer  a  no  prior-hospital ization  policy),  provide  a  summary 
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of  coverage,  use  a  pre-existing  condition  exclusion  of  not  more  than  6 
months,  target  at  least  a  50  percent  loss  ratio,  and  not  market  as  a 
home  health  care  or  home  care  benefit  any  benefit  that  has  a  prior 
institutional izat ion  requirement. 

Despite  these  advances,  there  are  several  additional  issues  that 
deserve  more  regulatory  attention.    These  include: 

Inflation  Protection 

Unlike  virtually  all  acute  care  health  insurance  which  links 
benefits  to  costs  or  charges,  almost  all  private  long-term  care 
insurance  provides  fixed  indemnity  benefits.    Because  of  the 
potentially  very  long  period  of  time  between  initial  purchase  of  a 
policy  and  its  eventual  use,  inflation  adjustment  of  the  indemnity 
value  of  the  indemnity  benefit  is  absolutely  critical  to  retain  the 
benefit's  purchasing  power.    According  the  Health  Care  Financing 
Administration,  nursing  home  rates  increased  by  an  average  of  more  than 
3  percentage  points  above  the  Consumer  Price  Index  between  1977  and 
1988.    If  nursing  home  inflation  is  a  little  less  than  6  percent  a 
year,  a  $50  a  day  benefit  purchased  at  age  65  will  need  to  pay  over 
$150  a  day  at  age  85  to  represent  the  same  percentage  of  nursing  home 
daily  costs.    Full  inflation  adjustments  are  absolutely  essential  for 
policies  sold  to  active  workers,  where  there  could  easily  be  30  to  40 
years  between  initial  purchase  and  use  of  long-term  care  services.  The 
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most  current  NAIC  regulations  only  require  that  companies  offer 
consumers  the  option  to  purchase  a  policy  with  inflation  adjustments. 

While  some  policies  now  have  a  limited  inflation  adjustment,  they 
are  almost  all  grossly  inadequate.    Insurers  typically  deal  with  the 
inflation  issue  in  one  of  two  ways.    First,  some  companies  offer 
policies  where  the  insured  can  periodically  purchase  increased  benefit 
levels  without  providing  new  evidence  of  insurability  or  good  health 
status.    This  additional  coverage  is  purchased,  however,  at  the  new 
attained  age  and  will  cost  more--perhaps  considerably  more,  depending 
on  the  new  age--than  if  the  coverage  was  bought  at  an  earlier  period. 
For  active  workers,  this  approach  requires  them  to  actively  and 
periodically  monitor  nursing  home  prices  and  consciously  decide  every 
few  years  to  buy  more  coverage.    This  approach  ignores  the  fact  that 
the  real  incomes  of  the  elderly  generally  decline  as  individuals  age 
because  private  pensions  are  not  fully  adjusted  for  inflation,  spouses 
do  not  usually  receive  full  pension  benefits  after  the  spouse  dies,  and 
because  the  elderly  slowly  use  up  their  savings  as  they  age.  Thus, 
this  approach  requires  the  elderly  to  use  an  increasingly  higher 
percentage  of  their  fixed  income  for  premium  payments  to  maintain  the 
policy's  purchasing  power. 

The  other  common  approach  is  to  provide  for  the  benefit  level  to 
increase  by  a  fixed  amount  each  year,  usually  5  percent  of  the  initial 
indemnity  value  for  some  period  of  time,  often  20  years.    For  example, 
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a  policy  that  initially  pays  $50  per  day  in  a  nursing  home  will 
increase  by  $2.50  per  year.    Although  many  consumers  undoubtedly 
confuse  this  approach  with  increases  that  are  compounded  annually,  the 
results  are  dramatically  different.    After  twenty  years,  a  policy  with 
this  limited  kind  of  inflation  adjustment  will  increase  the  benefit 
level  by  100  percent.    By  contrast  if  the  benefit  was  subject  to  annual 
compounding  of  5  percent  per  year,  the  benefit  level  would  increase  by 
154  percent  over  the  twenty  years.    Thus,  companies  offering  this 
approach  still  do  not  adequately  adjust  for  inflation. 

^    There  is  little  doubt  that  few  consumers  understand  how  devastating 
inflation  is  to  the  policy's  purchasing  power.    Anecdotal  evidence 
suggests  that  consumers  want  very  high  initial  indemnity  values  but  are 
reluctant  to  pay  for  inflation  protection.    Indexing  the  benefit  to 
full  nursing  home  and  home  care  price  increases  is  clearly  risky  for 
insurers  because  they  have  no  way  of  knowing  what  these  future  costs 
will  be.    However,  companies  are  also  reluctant  to  offer  policies  that 
increase  benefits  at  a  fixed  percentage  compounded  annually  because 
doing  so  dramatically  increases  the  premiums,  thus  reducing  the 
potential  market.    Even  allowing  premiums  to  Increase  with  expected 
wage  improvements  of  active  employees,  the  effect  of  providing  for  full 
inflation  has  an  especially  pronounced  effect  on  premiums  for  people  in 
their  40s  and  50s. 


221 


11 

Activity  of  Daily  Living  (ADL)  Measures 

Some  insurance  policies  now  use  inability  to  perform  the  activities 
of  daily  living  (such  as  bathing,  dressing  and  eating)  as  a  trigger  for 
benefits.    This  has  replaced  the  old  criteria  of  prior  hospitalization, 
needing  skilled  care,  and  a  doctor's  certification  of  medical 
necessity.    While  generally  a  positive  development,  policies  do  not 
describe  how  they  will  assess  ADLs.    This  is  a  serious  problem  because 
there  can  be  great  differences  in  disability  determinations  depending 
on  how  ADLs  are  defined  and  measured.    A  key  definitional  issue  is 
whether  a  person  is  considered  to  be  disabled  only  if  they  require 
active  human  assistance  or  whether  "supervision  or  stand-by"  help 
(providing  cuing  and  reminders)  and  mechanical  assistance  are  included. 
Using  the  more  restrictive  way  of  defining  disability  can  reduce  the 
number  of  elderly  qualifying  for  benefits  by  41  percent. 

Moreover,  although  policies  specifically  claim  to  cover  people  with 
Alzheimer's  Disease,  many  consumers  erroneously  believe  that 
individuals  with  the  disease  automatically  qualify  for  benefits.  That 
is  not  the  case.    Persons  with  Alzheimer's  Disease  must  meet  the 
disability  screens  just  like  everyone  else.    The  problem  is  that  a 
substantial  proportion  of  severely  demented  persons  do  not  have  serious 
ADL  limitations,  especially  if  defined  narrowly  only  to  include  persons 
needing  active  human  assistance.    We  estimate  that  nearly  40  percent  of 
the  elderly  with  moderate  to  severe  cognitive  Impairment  received  no 


33-286  0-90-8 


222 


12 

active  human  assistance  in  any  of  five  ADLs.    Indeed,  in  some  cases,  it 
is  Alzheimer's  patients'  very  mobility  and  wandering  behavior  that 
makes  them  difficult  to  care  for. 

Lapse  Rates  and  Return  of  Premium  or  Vesting 

If  purchased  at  age  65,  many  people  face  paying  premiums  for  20  to 
30  years  before  death.    If  purchased  at  younger  ages,  as  urged  by  the 
insurance  industry,  people  will  have  to  pay  premiums  for  40  years  or 
more.    It  is  likely  that  many  people  will  buy  policies,  pay  premiums 
for  a  number  of  years  and  then  let  their  policies  lapse.    The  problem 
is  that  in  order  to  help  make  policies  more  affordable,  virtually  all 
policies  have  level  premiums  designed  to  build  up  substantial  reserves 
in  the  early  years  for  payout  in  the  later  years.    For  people  who  pay 
in  during  the  early  years  and  then  decide  to  drop  their  policies,  these 
consumers  will  have  "overpaid"  during  the  period  the  policy  was  in 
effect  for  the  protection  actually  received. 

A  complicating  factor  is  that  while  the  policies  are  sold  on  a 
level  premium  basis  (that  is,  if  all  goes  well,  the  premium  will  never 
increase),  there  is  no  guarantee  that  premiums  will  not  be  raised  for 
all  persons  in  the  class  sometime  in  the  future.    Some  actuaries  have 
argued  that  the  policies  of  some  companies  are  substantially 
underpriced  and  will  be  raised  in  the  future,  guaranteeing  a  high  lapse 
rate.    Under  these  circumstances,  companies  could  make  windfall  profits 
and  the  insured  would  be  left  without  coverage. 
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Possible  solutions  to  people  dropping  their  insurance  policies  is 
to  return  part  of  the  premium  to  the  consumer  or  to  allow  the  insured 
to  "vest"  in  a  reduced  benefit.    The  current  NAIC  regulations  do  not 
regulate  this  issue  directly,  nor  do  they  require  insurance  companies 
to  disclose  information  about  lapse  rates. 

Loss  Ratios 

To  prevent  sale  of  contracts  not  worth  buying  because  of  their 
limited  benefits,  regulators  have  developed  a  general  measure,  the  loss 
ratio,  to  evaluate  an  insurance  policy's  economic  value.    The  loss 
ratio  is  the  proportion  of  total  premiums  paid  out  in  benefits  to 
consumers  during  the  year.    Unfortunately,  interpretation  of  simple 
loss  ratios  applied  to  long-term  care  insurance  is  not  straightforward 
and  may  be  misleading.    Loss  ratios  may  be  properly  very  low  in  the 
early  years  of  long-term  care  policies,  since  premiums  are  usually 
collected  several  years  in  advance  of  expected  benefit  payments.  The 
NAIC  regulations  recognize  this  complexity,  while  setting  a  minimum 
loss  ratio  of  60  percent.    They  do  not,  however,  establish  a  standard 
methodology.    While  the  anticipated  loss  ratio  is  examined  by  insurance 
regulators  at  the  time  of  initial  filings,  actual  experience  is  not 
reported. 

Home  Care 

Most  of  the  improvement  in  private  long-term  care  insurance 
policies  over  the  last  few  years  has  been  in  terms  of  nursing  home 
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coverage.    Home  care  coverage  remains  an  undeveloped  area,  with  highly 
limited  coverage.    Requirements  for  prior  nursing  home  care,  limited 
unskilled  care  benefits  and  coverage  that  pays  only  a  fraction  of  the 
nursing  home  benefit  has  meant  that  most  home  care  provisions  are  small 
improvements  over  the  Medicare  benefit. 
Financial  Status  of  Companies 

Long-term  care  insurance  is  a  financially  risky  business,  with  the 
potential  for  losses  that  may  be  substantial  and  not  apparent  for  many 
years  into  the  future.    Moreover,  at  the  time  when  losses  become 
apparent,  it  may  be  too  late  to  do  much  about  it.    While  most  of  the 
major  insurance  companies  with  billions  of  dollars  in  assets  have 
entered  the  market,  a  substantial  number  of  the  policies  are  sold  by 
relatively  small,  regional  companies.    It  is  unknown  whether  these 
companies  could  financially  survive  and  pay  benefits  if  their  claims 
experience  turned  sour.    It  is  also  not  known  to  what  extent  these 
companies  use  reinsurance  mechanisms  to  less  their  financial  risk. 
While  financial  solvency  is  a  general  concern  of  state  insurance 
commissioners,  regulations  that  specifically  address  long-term  care 
insurance  are  usually  lacking. 

Upgrading  Policies 

Long-term  care  insurance  policies  are  changing  rapidly,  mostly  for 
the  better.    Some  people  sequentially  buy  several  policies  searching 
for  the  one  with  the  least  restrictions.    A  significant  issue  is  how  to 
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protect  consumers  who  bought  policies  with  restrictions  that  are  now  or 
will  be  outmoded  in  the  future.    Some  companies  offer  policyholders  the 
chance  to  upgrade  policies  without  rechecking  their  medical  condition. 
The  regulations  are  now  basically  silent  on  the  issue  of  the  right  to 
upgrade  to  a  better  policy.  .  :     .  ' 

Life  Insurance  Riders 

Life  insurance  riders  for  universal  life  or  whole  life  insurance 
policies  are  now  available  which  pay  for  long-term  care  services  with 
part  of  the  death  benefit.    At  this  point,  there  is  no  consistent 
regulatory  policy  on  these  riders. 
Federal  Regulation  of  Long-Term  Care  Insurance 

The  threshold  issue  before  this  Committee  is  whether  or  not  the 
federal  government  should  regulate  private  long-term  care  insurance. 
On  the  one  hand,  insurance  regulation  has  been  traditionally  a  state 
function.    Moreover,  given  the  newness  of  this  product  and  its  rapidly 
evolution,  there  is  a  risk  that  federal  regulation  will  be  too  rigid  to 
cope  with  the  inevitable  changes.    For  example,  the  issues  of  lapse 
rates  and  ADL  measurement  were  barely  perceived  as  serious  issues  two 
years  ago.    Finally,  consumers  may  believe  that  there  is  an  implicit 
financial  guarantee  that  comes  with  government  regulation,  similar  to 
the  explicit  one  that  exists  in  the  savings  and  loan  industry.  If 
long-term  care  insurance  turns  out  to  be  financially  disastrous  after  a 
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period  of  federal  regulation,  there  may  be  strong  pressures  on  the 
government  to  bail  out  the  companies. 

On  the  other  hand,  while  substantial  progress  has  been  made,  the 
current  efforts  do  not  guarantee  that  all  policies  sold  in  the  United 
States  be  of  high  quality.    The  NAIC  model  statute  and  regulation  set 
forth  fairly  minimal  standards,  although  they  have  been  tightened  in 
recent  years.    Even  this  level  of  regulation  has  not  yet  been 
implemented  in  all  states.    While  much  of  this  appears  to  be  a  normal 
legislative  and  regulatory  time  lag,  it  is  possible  that  some  states 
will  not  adopt  the  statute  or  regulation.    Moreover,  a  good  deal  of  the 
insurance  market  is  national  in  scope,  and  it  is  questionable  whether 
modifying  policies  to  meet  individual  state  requirements  makes  sense. 
Finally,  the  federal  government  is  already  involved  in  health  insurance 
for  the  elderly  through  the  Baucus  Amendment,  which  created  the 
voluntary  Medigap  certification  program. 

If  the  decision  is  made  that  federal  regulation  is  desirable,  what 
regulatory  strategy  makes  sense?    There  are  at  least  three  broad 
options.    First,  the  federal  government  could  adopt  detailed  and 
stringent  regulations  that  all  insurers  would  have  to  meet.  The 
advantage  of  this  approach  is  that  it  ensures  that  all  policies  will  be 
of  high  quality.    The  disadvantage  of  this  approach  is  that  insurers 
might  decide  that  the  compliance  costs  are  too  high  and  drop  out  of  the 
market.    An  additional  problem  might  be  that  if  detailed  requirements 
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were  specifically  written  into  law,  there  might  not  be  the  flexibility 
to  address  new  issues  as  they  arose. 

A  second  option  would  be  to  adopt  a  voluntary  Medi gap-like 
certification  strategy  that  would  embody  the  current  NAIC  standards 
with  some  relatively  minor  modifications.    A  substantial  portion  of 
current  policies  would  meet  this  standard.    The  advantage  of  this 
approach  is  that  some  products  might  upgrade  to  meet  these  higher 
standards,  improving  the  average  insurance  product.    The  disadvantage 
of  this  approach  is  that  it  could  mislead  consumers  into    thinking  that 
policies  with  the  "government  stamp  of  approval"  were  high  quality 
policies.    This  would  not  necessarily  be  the  case.    In  addition,  as 
more  states  adopt  the  NAIC  model  regulation  and  statute  and  as  the  NAIC 
improves  its  standards  over  time,  federal  intervention  may  not  add  a 
great  deal  to  what  would  have  happened  anyway. 

A  third  option  would  be  to  adopt  a  voluntary  certification  strategy 
that  set  stringent  standards  that  few  current  policies  currently  meet. 
The  advantage  of  this  approach  would  be  that  any  policies  that  did  meet 
the  standard  would  truly  deserve  a  "government  stamp  of  approval."  The 
standards  would  send  a  strong  message  to  consumers  and  insurers  on  what 
constitutes  a  good  policy.  The  disadvantage  of  this  approach  is  that 
standards  may  be  set  so  high  as  to  be  considered  irrelevant  by  insurers 
and,  therefore,  not  an  important  influence  on  policy  design. 
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Summary  and  Conclusions 

Private  insurance  is  an  exciting  new  initiative  in  long-term  care 
financing.    Long-term  care  has  been  viewed  only  very  recently  as  an 
insurable  event.    Companies  who  write  these  policies  are  handicapped  by 
lack  of  experience  with  how  the  insured  and  the  long-term  care  delivery 
system  will  respond  to  Insurance.    To  protect  themselves,  companies 
have  developed  restrictions  which  limit  their  financial  risk. 
Unfortunately,  these  restrictions  also  limit  the  amount  of  financial 
protection  provided  to  the  insured  and  make  it  less  likely  that 
individuals  in  need  of  long-term  care  services  will  receive  benefits 
from  the  Insurance.    There  is,  however,  a  fundamental  dilemma. 
Improved  benefits  will  raise  premiums,  thus  reducing  affordabil ity. 

State  insurance  regulators  also  have  had  to  trade-off  protecting 
consumer  Interests  and  encouraging  a  financially  risky  new  product. 
State  regulators,  encouraged  by  the  National  Association  of  Insurance 
Commissioners,  are  being  more  aggressive  and  standards  are  now 
substantially  higher  than  they  were  just  two  years  ago.  Nonetheless, 
these  standards  are  still  minimal  and  do  not  guarantee  that  a  policy 
will  be  a  "good  buy"  from  the  consumer's  perspective. 

The  Congress  now  faces  the  question  of  whether  federal  standards 
for  long-term  care  Insurance  are  a  good  idea.    Insurance  regulation  is 
traditionally  a  state  activity,  although  the  Baucus  Amendment 
established  a  federal  role  in  the  regulation  of  Medicare  supplemental 
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policies.    A  key  question  is  whether  the  federal  government  or  the 
enabling  statute  can  be  flexible  enough  to  adapt  to  the  changing 
marketplace  and  its  evolving  regulatory  requirements. 

If  the  decision  is  to  establish  federal  regulations,  there  are  at 
least  three  options.    First,  the  federal  government  could  set  stringent 
and  detailed  regulations  that  all  policies  must  meet.    Second,  the 
federal  government  could  establish  a  voluntary  Medigap-like 
certification  process,  setting  standards  that  essentially  endorse  the 
National  Association  of  Insurance  Commissioners  standards  with  some 
modifications.    Or,  third,  the  federal  government  could  establish  a 
voluntary  certification  process,  setting  stringent  and  detailed 
standards. 

Long-term  care  insurance  is  just  developing.    Whatever  the  Congress 
decides  to  do  now  will  just  be  the  beginning.    This,  as  with  other 
long-term  care  concerns,  is  an  issue  that  will  not  go  away. 
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Mr.  Wyden.  Doctor,  thank  you  very  much,  and  let  me  say  right 
at  the  outset,  because  this  is  a  very  busy  day  both  on  the  Floor  and 
here  in  the  House,  Tm  going  to  hold  the  record  open  for  questions 
from  both  majority  and  minority  members  here  today,  and  you 
may  be  getting  a  variety  of  questions  from  our  colleagues  who  can't 
be  here. 

Dr  Wallack,  let  me  begin  with  you,  if  I  could.  You  have  done  an 
important  study  that  shows  that  a  number  of  the  legislative  pro- 
posals for  public  long-term  care,  in  effect,  get  the  bulk  of  the  bene- 
fits to  people  who  aren't  needy.  They  get  the  bulk  of  the  benefits  to 
people  who  are  not  needy.  Do  you  think  similar  studies  should  be 
performed  to  assess  the  distributive  impact  of  legislative  proposals 
that  change  the  tax  status  of  private  long-term  care  insurance? 

Mr.  Wallack.  Absolutely.  In  fact,  the  study  that  you  are  refer- 
ring to  does  that.  It  does  the  exact  same  thing.  It  looks  at  the  dis- 
tributive effects  of  taxation  as  well  as,  in  fact,  the  social  insurance 
programs,  and  the  result  is  not  very  surprising;  you  end  up  with 
similar  results  in  terms  of,  the  current  purchasers  right  now  un- 
doubtedly are  higher  income  individuals,  and,  in  fact,  they  would 
get  the  bulk  of  the  tax  subsidy. 

So  I  think  the  study  needs  to  get  done  in  both  cases.  I  think 
when  one  recommends  a  tax  subsidy  here,  I  am  thinking  here 
about  the  comparability  to  other  kinds  of  social  welfare  programs 
like  health  care.  The  difference  here,  and  I  think  it  is  interesting, 
because  most  of  us  start  thinking  de  novo  about  a  social  insurance 
program,  and  clearly  the  benefits  go  to  all  populations,  and  you 
will  have  redistributions  because  there  are  many  people  who  are 
poor  that  can't  afford  it. 

In  this  case,  we  have  Medicaid,  and  although  Medicaid  is  far 
from  perfect,  it,  in  fact,  is  providing  nursing  home  payments,  and 
people  who  are  above  the  poverty  line,  or  low  income,  are  spending 
down  to  it. 

So  what  we  are  looking  at  when  we  look  at  these  social  insur- 
ance programs  is  looking  at  paying  for  the  whole  thing,  the  addi- 
tional $20  billion  or  $25  billion,  and  is  that  very  reasonable?  I 
guess,  in  what  it  does  to  Federal  expenditures,  versus  another  pro- 
gram that  could  be  targeted  on  the  lower  income,  improving  it  to 
moderately  income  people,  going  up,  increasing  the  asset  levels  for 
a  few  billion  dollars,  and  the  real  question,  I  think,  for  all  us  is, 
given  the  fiscal  resources  of  this  country,  can  we  develop  a  targeted 
program  which  really  goes  to  those  that  are  most  needy,  or  do  we 
want  to  develop  a  social  insurance  program?  Usually  we  do  that 
thinking  it  is  going  to  help  the  poor  a  lot  more. 

Mr.  Wiener.  Mr.  Chairman,  could  I  comment  on  this? 

Mr.  Wyden.  Sure. 

Mr.  Wiener.  I  think  that  is,  frankly,  an  unfair  representation  of 
the  effects  of  the  social  insurance  program.  By  Stan's  own  num- 
bers, 65  percent  of  the  benefits  in  the  programs  that  he  looks  at 
would  go  to  a  population  with  incomes  under  $15,000.  That  is  not  a 
very  wealthy  group.  It  seems  to  me  that,  by  nature  of  85-year-old 
disabled  widows  who  are,  in  fact,  the  long-term  care  population, 
you  are  not  going  to  be  providing  services,  very  great  expenditures, 
to  a  large  number  of  very  wealthy  people. 
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In  addition,  it  seems  to  me  that  by  looking  at  it  in  a  pure  dollar 
term,  we  have  not  yet  looked  at  the  impact  on  the  percent  of 
income  basis.  It  is  true  that  poor  people  end  up  on  Medicaid,  but 
that  is  because  they  have  to  spend  99.9  percent  of  their  income  on 
health  care,  left  with  less  than  a  dollar  a  day  in  personal  needs  al- 
lowance. I  don't  personally  think  that  is  satisfactory,  and  I  think 
we  don't  have  equivalency. 

The  third  thing  is  that  the  Medicaid  program  is  clearly  not  the 
worst  of  all  possible  worlds.  I  have  done  a  lot  of  work  with  the 
Medicaid  program,  and  I  think  it  is  a  good  program,  but  it  has 
many  deficiencies,  not  the  least  of  which  is  that  the  home  care  pro- 
grams are  generally  restricted,  and  all  of  the  social  insurance  pro- 
posals— Kennedy,  Mitchell,  Stark,  Waxman — all  of  them  have  very 
major  expansions  of  home  care  that  would  benefit  the  low  income 
population  at  home. 

The  final  thing  I  want  to  say  is  that  I  absolutely  agree  that  it  is 
critical  that  any  social  insurance  program  be  very  heavily  progres- 
sively financed.  I,  for  one,  don't  support  a  situation  where  we  have 
a  net  redistribution  of  income  from  lower  and  moderate  income 
workers  to  upper  income  elderly,  but  it  seems  to  me  we  can  solve 
that  problem  by  having  the  basic  financing  be  progressive  in 
nature. 

Mr.  Wyden.  ok. 

Let  me  go  back.  Dr.  Wallack,  to  this  question  of  having  the  stud- 
ies. We  have  seen  your  studies  that  show  that  the  public  long-term 
care  programs  would  disproportionately  benefit  non-needy  people. 
You  have  said  that  you  would  support  studies  to  look  at  the  distrib- 
utive impact  of  various  tax  incentives  for  private  long-term  care  in- 
surance. If  those  studies  show  that  tax  benefits  afforded  private 
long-term  care  insurance  disproportionally  benefit  the  well-to-do, 
would  you  then  favor  limiting  tax  incentives,  tax  expenditures,  for 
private  long-term  care  insurance  just  to  the  people  of  modest 
income? 

Mr.  Wallack.  I  could  support  that.  I  think  there  may  very  well 
have  to  be  a  cut-off  at  some  income  level. 

I  think  the  issue,  and  what  I  was  trying  to  get  across— it  could  be 
at  $25,000  or  $30,000,  and  it  could  be  a  higher  tax  subsidy  than  the 
10  percent  that  I  was  suggesting.  I  think  the  real  thing  I  was 
trying  to  get  at  was,  really,  that,  right  now,  the  subsidies  would  go 
to  only  the  very  wealthy,  because  they  are  the  ones  who  are  buying 
it  to  protect  their  assets.  If  we  change  the  mind  set  out  there  with 
regards  to  this  program  that  people  who  can't  afford  to  protect 
themselves  should,  who  have  the  assets,  50  percent  of  the  people  m 
those  nursing  homes,  Josh's  work  and  others,  are  paying  privately; 
I  mean  their  families  are  paying  privately.  What  we  want  to  try  to 
encourage  is  a  way  for  them  to  protect  their  assets  and  not  to  go 
through  terrible  horror  stories. 

Mr.  Wyden.  Mr.  Hagen,  on  that  point,  would  you  and  your  com- 
pany be  willing  to  support  some  cut-off  point  in  terms  of  the  tax 
breaks  that  were  afforded  private  long-term  care  insurance? 

Mr.  Hagen.  Yes.  I  don't  think  there  is  any  question  about  that, 
that  it  does  make  sense,  assuming  the  analysis  is  done.  Again,  I 
think,  as  Stan  mentioned  before,  that  merely  a  tax  expenditure 
that  would  serve  to  reduce  5,  10  percent  the  average  premium  on  a 
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long-term  care  plan  may  not  be  determinative  as  far  as  people's 
willingness  and  eagerness  to  buy  and  protect  their  assets  and  their 
life  savings  against  the  ravages  of  a  long-term  care. 

Mr.  Wyden.  Would  you  also  support  some  income  criteria  to 
make  sure  that  these  Robert  Wood  Johnson  programs  were  also 
targeted  at  the  low  income  people? 

Mr.  Hagen.  Yes,  and  I  think  in  the  three  or  four  States  that  we 
are  working  closely  on  a  technical  basis  in  advisory  committee  ca- 
pacity we  have  seen  them  very  interested  and  mindful  of  the  desire 
to  target  those  tax  expenditures  towards  those  lower  income 
people. 

Mr.  Wyden.  Dr.  Wallack,  the  market  for  individual  private 
health  insurance  is  something  of  a  mess,  as  you  know;  medical  un- 
derwriting is  strict,  access  is  limited,  premiums  can  be  high  and 
unstable,  big  administrative  costs.  Do  you  anticipate  any  of  these 
same  problems  in  individually  sold  private  long-term  care  insur- 
ance? 

Mr.  Wallack.  Do  I  envision — those  are  a  lot  of  the  conditions,  I 
think,  that  you  are  just  referring  to.  I  think  there  are  variations.  I 
think  Mr.  Firman  talked  about  them. 

I  think  what  you  find  is  a  paradox  out  there,  and  I  think,  you 
know,  there  are  good  companies  out  there  trying  to  write  a  fair 
policy,  and  I  believe,  since  we  do  our  own  actuarial  analysis,  fairly 
priced  at  what  we  think  the  utilization  rate  would  be.  The  unfortu- 
nate thing  is,  they  are  not  the  major  writers  in  this  individual 
market,  because  it  depends  on  certain  distribution  channels,  which 
go  to  individuals'  homes  or  sit  at  the  kitchen  table.  If  we  can  en- 
courage the  bigger  companies,  the  ones  that  are  in  there  for  the 
long  run,  the  ones  that  have  adequate  assets,  I  think  we  will  find 
better  products  out  there  in  the  longer  run. 

I  think  the  market  right  now  is  not  in  the  kind  of  form,  in  the 
kind  of  shape,  that  you  want  to  encourage,  and  if  we  create  some- 
thing where  we  have  qualified  plans  that  really  target  the  larger, 
better  capitalized  plans,  we  could  give  an  encouragement.  What  I 
was  looking  for  and  suggesting  is,  encourage  those  plans  that  you, 
in  fact,  want  to  see  participate.  Leave  it  alone,  and  you  see  what 
you  are  getting.  If  you  want  to  get  something  different — I  think 
this  is  what  Congress  needs  to  consider — you  can  encourage  those 
plans  out  there  and  those  programs  that  you  want  to  have  in  the 
marketplace. 

Mr.  Wyden.  Dr.  Wallack,  you  have  also  been  involved  in  develop- 
ing insurance  products  for  people  entering  the  continuing  care  re- 
tirement communities.  How  strict  do  medical  underwriting  prac- 
tices have  to  be  to  make  the  products  affordable  for  large  numbers 
of  people? 

Mr.  Wallack.  In  that  case,  the  underwriting  that  is  used  in  that 
product  is  very  little  medical  and  mostly  based  on  one's  disability. 
It  matches  very  much  the  criteria  for  moving  into  a  retirement 
community.  If,  in  fact,  you  are  cognitively  intact  and  you  are  func- 
tionally independent,  you  almost  effectively  pass  the  screen. 

The  average  age  of  the  insured  under  that  program  is  78  years 
old,  and  we  are  rejecting  right  now  in  the  program  about  10  per- 
cent, and  so  when  you  really  look  at  a  person  and  you  want  to  pre- 
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diet  that  issue  of  disability  or  needing  services,  you  have  really  got 
to  look  at  their  current  disability  status  as  the  best  predictor. 

So  I  believe  you  can,  at  least  at  these  higher  ages,  develop  crite- 
ria that,  in  fact,  won't  exclude  a  large  chunk  of  the  people,  and  I 
think,  again,  in  this  case,  in  this  program,  because  we  have  been 
able  to  screen  out — it  is  individually  underwritten — we  have  been 
able,  in  fact,  to  reduce  the  price  of  that  program  by  about  20  per- 
cent, because,  in  fact,  the  estimates  of  nursing  home  costs  are 
lower  than  what  we  initially  assumed. 

Mr.  Wyden.  Let  me  ask  you  just  one  other.  Dr.  Wallack.  Then  I 
want  to  recognize  my  friend  from  Tennessee.  I  thought  I  heard  you 
say  that  Medigap  and  private  long-term  care  insurance  are  com- 
paratively priced  at  this  point. 

Mr.  Wallack.  No,  no.  What  I  was  referring  to,  the  average  price, 
and  I  think  Josh  gave  you  some  numbers  about  a  65-year-old,  a  75- 
year-old,  and  85-year-old. 

Mr.  Wyden.  All  right. 

Mr.  Wallack.  If  you  look  at  the  marketplace,  people,  if  they  can 
afford  an  unlimited  policy,  they  will  buy  that,  but  that  is  more  ex- 
pensive than  buying  a  2-year  policy.  The  market  seems  to  very 
much  hover,  around  what  purchase  prices  are,  around— between 
$75  and  $125  a  month/$150  a  month.  If  the  average  Medigap  policy 
is,  in  fact,  something  like  $900  a  year,  there  are  policies  out  there 
that  are  selling  in  that  price  range.  If  the  average  is  $100  a  month, 
you  are  talking  about  long-term  care  policies  of  $1,200  a  year;  Josh 
used  $1,300.  So  there  is  a  difference. 

Thirteen  hundred? 

Mr.  Wiener.  Fourteen  hundred. 

Mr.  Wallack.  There  is  a  difference,  but  it  isn't  this  enormous 
difference,  and  all  I  was  really  trying  to  make  the  point,  Mr. 
Wyden,  was  to  say,  if  so  many  people  out  there,  70  percent  of  the 
population,  are  paying— are  getting  Medigap  insurance,  why,  in 
fact,  is  the  market  

Mr.  Wyden.  I  understand  the  point,  and  I  think  it  is  a  thoughtful 
one.  We  will  hold  the  record  open  for  any  studies  and  analyses  you 
can  give  us  on  the  comparative  prices  between  Medigap  and  pri- 
vate long-term  care  insurance,  because  my  understanding,  and  also 
thinking  at  home,  is  that  Medigap  this  year  might  be,  for  a  lot  of 
older  people  in  Oregon,  not  much  more  than  $700  a  year,  maybe 
$750  a  year  for  a  typical  Medigap  policy  in  Oregon,  and  then  I 
noted— you  know,  we  were  talking  about  $1,135  a  year  for  private 
long-term  care.  But  I  know  there  is  a  lot  of  debate  about  these  fig- 
ures. We  will  hold  it  open  on  that  point. 

Mr.  Wiener.  Mr.  Chairman,  could  I  comment  on  that? 

Mr.  Wyden.  Sure. 

Mr.  Wiener.  It  seems  to  me,  part  of  what  we  have  here  m  terms 
of  confusion  is  that  Stan  is  basically  comparing  a  top  of  the  line 
Medigap  policy  with  a  bottom  of  the  line  long-term  care  insurance 
policy,  and  if  you  do  that,  then  the  costs  are  roughly  comparable. 

But  the  problem  I  think  we  have  is,  clearly,  if  we  could  get  the 
elderly  to  stop  buying  Medigap  policies,  that  would  free  up  an  enor- 
mous amount  of  money  for  private  long-term  care  insurance.  1 
think  our  last  great  hope  of  doing  that  was  with  the  Medicare  cata- 
strophic, and  clearly  we  have  blown  that  one. 
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So  I  think  the  question  is  not,  are  the  amounts  equivalent?  but 
with  your  constituents  screaming  at  you  about  the  costs  of  the  Me- 
digap  poHcy,  what  are  they  going  to  say  when  you  go  back  and  say, 
''Well,  you  ought  to  double  your  Medigap  policy  and  buy  a  long- 
term  care  insurance  policy  on  top  of  that"? 

Mr.  Wyden.  I  want  to  recognize  my  colleague  from  Tennessee.  In 
the  interests  of  time,  I  just  want  the  record  to  note  that  when  Dr. 
Wiener  said  that  Dr.  Wallack  and  Mr.  Hagen  were,  in  effect,  using 
a  bottom  of  the  line  long-term  care  policy  and  comparing  it  to  a  top 
of  the  line  Medigap  policy  that  Dr.  Wallack  and  Mr.  Hagen  nodded 
their  head  in  disagreement  vigorously. 

We  will  have  a  chance  to  maybe  get  another  round  in  quickly. 

The  gentleman  from  Tennessee. 

Mr.  Cooper.  I  thank  the  Chair. 

I'm  just  curious.  Dr.  Wallack,  with  your  detailed  knowledge  of 
this  subject  and  with  your  conclusion  that  it  is  affordable,  or  it 
should  be  affordable,  to  a  large  segment  of  the  population,  do  you 
yourself  have  a  long-term  health  care  policy  right  now? 

Mr.  Wallack.  No,  I  do  not  have  a  long-term  care  policy. 

Mr.  Cooper.  Aren't  you  neglecting  to  afford  an  opportunity  to 
prepare  for  the  future? 

Mr.  Wallack.  As  I  look  at  the  long-term  care  market  and  ask 
myself  under  what  conditions  would  I  really  buy,  I  think  the 
market  tells  you  when  people  start  to  think  about.  People  start  to 
think  about  chronic  illness  when  they  are  retired,  when  they  are 
65. 

Mr.  Cooper.  We  are  not  talking  about  people,  we  are  talking 
about  you.  You  are  an  expert;  you  are  in  a  position  to  use  your 
brain  to  anticipate  consequences  and  to  get  a  good  deal  from  the 
private  sector. 

Mr.  Wallack.  That's  right. 

Mr.  Cooper.  I  was  wondering  why  you  had  failed  to  get  a  good 
deal  from  the  private  sector. 

Mr.  Wallack.  Well,  first — I  was  trying  to  respond  to  you,  sir.  I 
think  the  market — when  I  would  consider  a  long-term  care  policy 
would  probably  be  something  when  I  am  in  my  upper  50's  or  60, 
when,  in  fact,  I  perceive  the  risk  as  something  that  is  more  immi- 
nent than  I  do  today. 

The  issue  today  would  be — and  I  think  this  is  important,  too, 
with  regard  to  the  product  design — if  one  were  to  buy  a  product 
today,  one  would  want  to  get  a  product  that — what  we  talked  of 
before — had  that  nonforfeiture  provision,  because  one,  in  fact, 
would  be,  in  fact,  creating  the  assets  or  the  savings  of  that. 

I  think  we  will  see  products  that  have  that  feature.  I  think  it  will 
be  more  interesting.  But  I  do  believe  the  market — the  strong  part 
of  this  market  is  for  people  who  are  approaching  retirement  and 
want  to  plan  for  retirement. 

Mr.  Cooper.  So  Mr.  Hagen  doesn't  offer  a  product  right  now  that 
has  a  nonforfeiture  feature  on  it? 

Mr.  Hagen.  We  don't  right  now,  sir,  no.  We  are  looking  at  that, 
and  we  are  part  of  the  NAIC  advisory  committee  that  is  taking  a 
look  at  that  relative  to  the  model  law  as  well. 

Mr.  Cooper.  Another  point  strikes  me  as  curious.  I  mentioned 
earlier  that  it  seems  to  me  most  important  the  State  in  which  you 
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buy  your  long-term  insurance  policy,  because  that  gives  you  your 
protections.  That  is  if  you  can  afford  the  policy.  But  if  you  are  a 
poor  person,  what  matters  is  the  State  in  which  you  receive  your 
Medicaid  benefit.  So,  really,  you  have  to  be  pretty  smart  to  figure 
this  out,  depending  on  your  income  level.  If  you  are  poor,  you  need 
to  move  pretty  quickly  to  a  high  Medicaid  State.  If  you  are  well-to- 
do  and  aren't  good  at  fine  print  and  don't  have  a  raft  of  lawyers  at 
your  disposal,  you  need  to  move  to  a  State  that  looks  at  long-term 
health  care  policies  pretty  carefully  with  its  insurance  commission- 
er. 

So  location  is  very  important  in  both  cases.  It  is  not  enough  to  be 
an  American,  you  have  to  be  a  Tennessean,  or  you  have  to  be  a 
Californian,  or  you  have  to  be  a  citizen  of  the  State  of  Maine,  or 
something,  before  you  really  know  what  your  rights  are.  Isn't  that 
so? 

Mr.  Wallack.  You  made  a  number  of  points,  sir.  One  is,  in  fact, 
the  differences  between — of  Medicaid  across  States,  and  I  think 
that  is  clearly  an  issue,  and  getting  benefits  in  some  States  and  not 
in  others,  and  the  type  of  benefits.  Josh,  for  example,  mentioned 
home  care.  I  think  that  is  very  true.  It  is  true  in  a  lot  of  other — of 
course,  a  lot  of  other  social  programs  from  State  to  State,  and  that 
is  one  issue,  I  think,  that  has  been  considered  by  various  commit- 
tees. 

The  other  one  I  think  you  mentioned  before  is,  in  fact,  knowl- 
edge that,  you  know,  the  State  you  are  in  has  different  kinds  of 
consumer  protection.  I  think  I  have  worked  in  the  past  with  some 
insurance  companies  that  have  the  same  product,  try  to  do  it  in 
every  single  State,  and,  of  course,  each  State  comes  back  with  other 
sets  of  criteria.  I  think  it  is  very  confusing,  and  I  think  it  is  both 
confusing  for  the  companies  to  some  extent  and  it  is  also  confusing 
for  the  individual. 

Mr.  Cooper.  So  if  it  is  confusing  for  you  as  an  expert,  if  you  took 
the  average  middle  class  American  that  wasn't  sure  whether  he 
could  afford  one  of  these  policies  and  wasn't  sure  whether  he  was 
going  to  have  to  spend  down  his  assets  to  become  Medicaid  eligible, 
he  would  have  a  tough  choice  as  to  where  to  live.  He  would  have  to 
look  and  compare  the  protections  for  the  consumer  by  the  insur- 
ance commissioner  in  the  State  versus  the  Medicaid  spend-down 
level  for  his  State,  and  you  would  have  to  figure  out  whether  you 
were  going  to  end  up  rich  or  poor,  I  guess. 

]VIr  Wallack.  Yes. 

Mr.  Cooper.  The  safest  thing  to  do  is  to  assume  you  are  going  to 
end  up  poor  and  go  to  a  high  Medicaid  State. 

Mr.  Wallack.  An  hypothesis  I  would  have— and,  you  know,  one 
would  have  to  test  it  and  maybe  look  at  AMEX  and  other  compa- 
nies where  they  sell— is  that  people  understand  their  State  and 
they  understand  what  their  State  Medicaid  programs  pay  for,  and  I 
would  envision  that  it  would  be  very  tough  to  sell— for  people  to 
sell  private  insurance  in  a  State  like  New  York  or  a  State  like 
Massachusetts  with  fairly  generous  Medicaid  rules.  People  know  it, 
their  neighbors  know  it,  their  lawyers  know  it,  and,  in  fact,  you 
would  probably  find  bigger  markets  in  some  other  States  around 
the  country  where,  in  fact.  Medicaid  is  well  known  as  not  being  a 
very  generous  program. 
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Mr.  Cooper.  Another  interesting  question  to  me,  it  seems:  Tradi- 
tional insurance  joins  the  interests  of  the  insurance  buyer  and  the 
company.  For  example,  if  you  buy  life  insurance,  it  is  both  in  your 
interest  to  live  a  long  time  and  it  is  in  the  interest  of  the  insurance 
company  to  delay  as  long  as  possible  the  date  of  payment.  The 
same  with  health  insurance;  you  want  to  remain  healthy,  and  the 
insurance  company  wants  you  to  remain  healthy. 

But  it  seems  to  me  that  with  long-term  health  insurance  we  are 
talking  about  a  different  set  of  incentives,  and  the  two  might  not 
necessarily  be  in  tandem,  because  the  individual,  I  presume,  wants 
to  live  as  long  as  possible,  but  it  is  kind  of  in  the  interests  of  the 
insurance  company  to  have  the  individual  die  pretty  quickly,  not 
have  a  long,  lingering  nursing  home  type  illness. 

Mr.  Wiener.  I  have  yet  to  meet  an  elderly  person  who  seeks  a 
long,  lingering  illness.  I  think  the  overwhelming  majority  of  elderly 
want  to  stay  healthy,  they  want  to  stay  out  of  nursing  homes,  and 
the  insurance  industry  wants  them  to  stay  out  of  nursing  homes  as 
well. 

Mr.  Cooper.  Let  me  put  it  more  positively.  Insurance  companies 
want  you  to,  if  you  are  going  to  have  an  illness,  basically  have  a 
heart  attack,  or  die  quickly,  so  that  you  don't  have  

Mr.  Wiener.  I  think  that  is  the  overwhelming  desire  of  most  el- 
derly as  well. 

Mr.  Cooper.  Well,  it  might  be.  No  one  wants  to  live,  I  guess,  in  a 
seriously  incapacitated  state  or  in  a  state  of  pain  or  anything  like 
that. 

Mr.  Wiener.  I  think  where  the  distinction  may  come  in  has  more 
to  do  with  the  home  care  benefits,  where  people  want  to  stay  home, 
they  are  more  likely  to  use  services,  there  is  no  stigma  or  undesir- 
able aspect  to  using  the  home  care,  and  the  insurance  industry 
isn't  too  eager  to  provide  that  because  currently  only  about  25  per- 
cent of  the  disabled  elderly  use  any  paid  care,  and  the  possibility 
for  increased  use  is  substantial,  very  substantial. 

Mr.  Cooper.  That  is  a  much  better  example  than  the  one  I  was 
offering  of  tension  between  the  interests  of  the  company  and  the 
insured. 

I  was  wondering  if  there  were  other  examples  like — perhaps  Mr. 
Hagen  can  enlighten  me.  It  would  almost  seem  to  be  that  the  in- 
surance companies  would  keep  statistics  on  the  number  of  elderly 
who  choose  euthanasia  or  suicide,  things  like  that.  Do  you  statisti- 
cally keep  records  of  that  or  factor  that  into  your  calculations  the 
way  you  do  lapse  rates? 

Mr.  Hagen.  Morbidity  type  of  illness  and  disease  as  it  relates  to 
claims  activity? 

Mr.  Cooper.  But  not  just  morbidity;  I  am  talking  about  self-im- 
posed morbidity.  It  just  seems  that  you  all  might  have  a  commer- 
cial interest  in  some  of  these  things. 

Mr.  Hagen.  We  keep  track  very  closely  of  the  claims  that  we 
have  longitudinally,  if  it  is  Alzheimer's,  if  it  is  a  hip  fracture,  what- 
ever the  reason  for  the  claim  is  and  the  primary  motivating  kind  of 
claim. 

Mr.  Cooper.  So  do  you  distinguish  between  natural  claims  versus 
self-imposed  claims? 
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,  f^^lP        again.  How  do  you  define  ''self-imposed 

claims  ? 

Mr.  Cooper.  Suicide,  euthanasia. 

Mr.  Hagen.  Most  insurance  policies— I  don't  think  there  is  a 
single  long-term  care  plan  that  will  pay  for  suicide,  for  example, 
much  like  a  lot  of  health  insurance  plans. 

Mr.  Cooper.  Wouldn't  they  have  already  received  the  payment 
for  a  couple  of  years  in  a  nursing  home? 

Mr.  Hagen.  Oh,  yes. 

Mr.  Cooper.  It  is  too  late  for  you  to  take  the  money  back. 

Mr.  Hagen.  Right.  No,  we  wouldn't  take  the  money  back,  of 
course,  but  if  they  received  a  benefit  in  a  nursing  facility,  sure. 

Mr.  Cooper.  But  do  you  figure  it  out  actuarially,  how  many  sen- 
iors might  choose  these  self-imposed  options,  as  a  way  of  lowering 
your  own  costs  or  pay-out? 

Mr.  Hagen.  To  the  extent  data  is  available.  There  is  not  a  lot  of 
public  data  available,  and  there  is  certainly  not  a  lot  of  insured  en- 
vironment experience. 

Mr.  Cooper.  I  am  not  asking  about  public  data,  I  am  asking 
about  AMEX  and  your  calculations,  figuring  out  how  many  seniors 
are  likely  to  choose  their  own  end. 

Mr.  Hagen.  We  look  at  that.  It  is  just  not  as  relevant  as  some 
other  factors. 

Mr.  Cooper.  So  you  do  look  at  that,  and  there  is  data  on  that. 
Mr.  Hagen.  Not  a  lot,  some. 

Mr.  Cooper.  We  have  already  discussed  lapse  rates  and  the  way 
that  companies  get  a  commercial  benefit  out  of  the  number  of 
people  who  fail  to  pay  their  premium. 

Mr.  Hagen.  Yes,  sir. 

Mr.  Cooper.  Do  you  think  it  is  ethical  to  make  a  profit  off  folks 
who  fail  to  meet  their  obligations  and  to  figure  that  in  as  part  of 
your  rates? 

Mr.  Hagen.  Are  you  indicating  that  for  somebody  who  fails  to 
pay  a  premium  and  therefore  is  no  longer  covered,  whether  it  is 
ethical  to  make  money  off  that  person? 

Mr.  Cooper.  Or  to  go  ahead  from  the  start,  from  the  first  premi- 
um, to  assume,  look,  there  is  a  30  percent  lapse  rate  for  this  type  of 
policy,  we  are  going  to  go  ahead  and  factor  that  in,  and  the  way  we 
will  make  our  money  is  to  make  sure  that  happens. 

Mr.  Hagen.  No,  I  don't  think  there  is  anything  we  have  ever 
done,  and,  frankly,  we  have  never  experienced  lapse  rates  ap- 
proaching 30  percent. 

Mr.  Cooper.  Yes,  but  you  are  also  one  of  the  few  companies  will- 
ing to  testify  here  today.  The  others  shied  away,  as  I  understand  it. 
So  it  is  generally  the  good  guys  who  testify.  The  bad  ones  don't 
come  near  the  Hill. 

Mr.  Hagen.  Right.  No.  I  can  tell  you  that  our  pricing  is  right  on. 
Our  historical  experience  is  obviously  dictating  what  we  assume  to 
be  the  lapse  rates  on  these  policies,  and  they  are  higher  in  the  first 
year  than  they  are  in  subsequent  years  typically,  and  we  have 
shared  some  of  that  information  with  the  staff  of  the  committee  al- 
ready. 

We  don't  anticipate  needing  a  rate  increase.  We  have  never 
taken  a  rate  increase.  We  have  not  artificially  gone  into  the 
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market  with  lower  prices  and  then  come  back  and  sought  to  raise 
those  rates. 

I  think  it  is  unconscionable,  we  think  as  a  company  it  is  uncon- 
scionable, for  other  insurers  to  do  that.  At  the  same  point  in  time, 
we  are,  as  I  said,  looking  at  nonforfeiture  cash  value  issues,  as  the 
regulators  are.  There  is  a  price  attached  to  that,  but  there  probably 
is  a  significant  role  in  this  industry  to  have  that  as  an  option  or  a 
choice  when  you  buy  one  of  these  plans.' 

Mr.  Cooper.  So  you  think  that  the  market  should  be  segmented 
between  forfeiture  policies  and  nonforfeiture  policies? 

Mr.  Hagen.  No.  I  am  thinking  that  for  somebody  for  whom  that 
is  a  significant  issue — and  there  is,  obvious,  price  associations — 
that  you  are  providing  an  additional  benefits  beyond  the  coverage 
for  that  period  of  time. 

Mr.  Cooper.  Is  it  an  additional  benefit  when  so  many  Americans 
assume  that  they  can  get  their  equity  out  of  something?  If  you  told 
the  average  American  that  if  he  was  a  day  late  in  his  mortgage 
payment  he  lost  everything  in  his  home,  there  would  be  a  revolu- 
tion in  this  country.  The  trouble  is,  the  average  American  doesn't 
know  that  that  applies  for  probably  their  second  major  asset  in  life, 
their  insurance  policies,  and  that  is  just  a  stark  contrast  that  the 
average  educated  American  doesn't  know  about.  So  when  you  say 
that  is  an  additional  benefit,  I  would  be  careful  with  your  rhetoric 
on  that. 

Mr.  Hagen.  I  would  probably  differ  with  you,  Mr.  Cooper,  as  far 
as  assuming  that  people  believe  that  they  have  a  cash  value  in 
their  long-term  care  plans  at  least.  I  think  probably  most  consum- 
ers who  buy  this  product — hopefully,  most  consumers — understand 
that,  for  the  most  part,  they  don't  have  a  cash  value  or  a  return  of 
premium  feature. 

Mr.  Cooper.  But  so  many  people,  at  least  in  small  town  America, 
trust  their  insurance  agent,  and  the  agent  is  generally  a  great 
person  who  does  a  great  job  and  works  real  hard,  but  they  also 
assume  that,  you  know,  they  are  not  going  to  let  their  fire  insur- 
ance lapse  if  they  are  out  of  town  on  vacation  that  week,  or  their 
car  insurance  won't  lapse,  or  their  long-term  health  care  insurance 
won't  lapse  if  they  are  able  to  obtain  one  of  those  policies.  It  is  that 
sort  of  common  sense,  every  day  assumption  that  I  think  a  lot  of 
people  are  making;  they  don't  realize  it. 

I  just  talked  to  a  member  of  this  committee  a  while  ago  who  has 
had  his  insurance  pulled  within  the  last  3  weeks — it  is  a  very  repu- 
table national  company — because  he  was  a  few  hours  late,  accord- 
ing to  their  computer.  It  turned  out,  he  was  not  late,  the  computer 
was  wrong,  and  he  was  able  to  prove  it.  But  that  is  how  quickly 
they  will  send  out  these  cancellation  notices. 

Mr.  Hagen.  Yes.  Typically,  most  companies  have  grace  periods;  I 
know  we  do. 

Mr.  Cooper.  How  long  is  your  grace  period? 

Mr.  Hagen.  I  believe  contractually  it  is  30  days,  something  like 
that. 

Mr.  Cooper.  Thirty  days? 
Mr.  Hagen.  Yes. 

Mr.  Wallack.  When  you  think  about  this — and  I  think  it  is  a 
very  important  issue — it  is  a  very  different  product  here,  because 
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people  are  paying  in  what  are  called  level  funded  premiums  to 
keep  the  rates  down  at  ages,  so  you  are  almost  paying  like  a  whole 
life  basis,  this  is  going  to  be  the  rate  you  are  going  to  pay,  but  the 
risk  is  really  a  term  risk,  and  so  very  often,  when  it  is  a  term  risk, 
it  is  term  pricing,  and  the  industry  may  go  that  way,  but  I  think 
you  have  got  to  look  at  the  affordability  issue,  because  we  have  got 
to  make  this  thing  more  affordable.  So  you  want  to  support  the 
idea  of  a  level  funded  premium,  and  I  think  if  people  are  paying  on 
a  level  funded  basis  and  the  risk  is  going  up,  they  are  building  up 
that  amount  of  assets  or  that  amount  of  prefunding,  and  somehow 
they  should  be  getting  something  for  it,  start  getting  some  protec- 
tion. 

Mr.  Wiener.  I  would  like  to  just  comment  that  as,  I  think,  Ron 
was  somewhat  alluding  to  earlier,  it  seems  to  me  that,  you  know, 
we  can  construct  a  lot  of  additional  benefits,  we  can  add  in  nonfor- 
feiture, we  can  fully  adjust  for  inflation,  we  can  add  more  home 
care  benefits,  but  the  fact  of  the  matter  is,  that  will  substantially 
increase  the  price,  and  we  are  in  a  dilemma.  If  you  increase  the 
price,  you  are  going  to  reduce  affordability.  We  are  in  a  very  tough 
world  of  trade-offs  here,  and  I  think  we  ought  to  fully  adjust  for 
inflation,  and  there  are  some  other  things  I  think  we  need  to  do, 
but  I  think  we  have  got  to  be  careful  about  overloading  the  require- 
ments here,  because  we  will  kill  the  market  just  by  making  the 
product  too  expensive. 

Mr.  Cooper.  Is  it  appropriate  to  think  of  things  like  buying  5 
years  of  long-term  care  at  the  outside  or  10  years,  as  opposed  to — I 
assume  most  of  these  policies  are  unlimited  long-term  care. 

Mr.  Wiener.  No. 

Mr.  Cooper.  Pardon?  They  are  not? 

Mr.  Wiener.  No.  Most  of  the  policies  are  offering  3  to  4  years  of 
nursing  home  coverage  and  some  fraction  of  that  for  home  care. 

Mr.  Hagen.  There  are  increasing  numbers  that  do  offer  unlimit- 
ed benefit  periods,  though.  I  mean,  that  is  happening  more  and 
more,  but  what  people  are  typically  buying  is  more  like  4  years. 

Mr.  Cooper.  I  have  no  more  questions,  Mr.  Chairman.  Thank 
you. 

Mr.  Wyden.  I  thank  the  gentleman. 

Just  a  couple  of  additional  ones,  gentlemen.  You  have  been  very 
patient.  I  want  to  see  if  all  three  of  you  are  agreed  at  this  point 
that  there  should  be  some  minimal  Federal  standards  for  long-term 
care  policies. 

Mr.  Hagen. 

Mr.  Hagen.  Yes.  I  think  along  the  lines  that  I  discussed  before.  I 
think  giving  the  NAIC  some  time  to  act  and  having  an  aggressive 
timetable  for  that.  ,    .    t       i  j 

Mr.  Wallack.  As  I  said,  I  agree  with  minimal  standards.  I  would 
like  to  put,  as  I  argued  for,  some  incentives  to  those  that  fulfill 
them. 

Mr.  Wyden.  OK. 

Dr.  Wiener. 

Mr  Wiener.  I  would  agree  with  minimum  standards,  but  I  think 
they  have  to  be  a  couple  of  cuts  above  what  we  currently  have  with 
the  NAIC  standards.  I  think  it  would  be  basically  a  fundamental 
mistake  to  give  a  Federal  stamp  of  approval  to  policies  that  are 


240 


only  mediocre  at  best,  and  I  guess  I  would  also  like  to  see  some 
consideration  to  a  higher  set  of  standards — you  know,  get  a  gold 
star,  get  your  Federal  gold  star — if  you  are  really  providing  a  kind 
of  top  of  the  line  product. 

Mr.  Wyden.  Let  me  ask  you  just  a  couple  of  questions  that  we 
need  from  the  standpoint  of  medical  underwriting  and  testing. 

Mr.  Hagen,  as  medical  testing  improves  and  we  are  able  to  dis- 
cern at  earlier  ages  who  is  likely  to  develop  chronic,  debilitating 
diseases,  are  the  long-term  care  insurers  bound  to  use  those  tests? 

Mr.  Hagen.  You  are  presupposing  that,  for  example,  there  would 
be  a  diagnostic  test  developed  for  Alzheimer's,  let's  say,  and  you 
are  questioning  whether  we  should  be  allowed  to  use  that  test 
during  the  underwriting  process? 

Mr.  Wyden.  Right. 

Mr.  Hagen.  I  would  say  that,  should  such  a  test  develop,  I  would 
think  that  our  company  would  support  its  use.  We,  right  now,  are 
seeing  probably  about  20  percent  of  all  of  our  claims  develop  within 
the  first  year  of  the  policy  being  issued,  and  a  lot  of  those  claims 
are  due  to  severe  senile  dementia  and  cognitive  impairment.  Those 
are  twice  the  average  duration  of  an  average  claim  for  us,  and  they 
represent  a  very  significant  risk  for  the  company  and  for  the  in- 
sureds potentially  as  a  group  if  it  drives  rates  up. 

Mr.  Wyden.  Where  does  that  take  us?  If  you  could  find  out,  say, 
at  20  whether  someone  had  the  prospect  of  one  of  these  debilitating 
tests,  what  happens  then? 

Mr.  Hagen.  I  guess  it  gets  back  to  the  efficiency  and  the  credibil- 
ity of  the  tool,  if  you  are  confident  that  the  tool  really  is  predictive, 
the  diagnostic  test  is — you  know,  you  would  obviously  be  pushing 
to  use  it.  If  you  were  not  that  confident,  then  certainly  it  would  be 
open  to  question. 

Mr.  Wyden.  Well,  the  question  then  becomes,  how  do  you  buy  in- 
surance if  you  know  you  are  sick? 

Mr.  Hagen.  Well,  it  is  like  buying  fire  insurance  when  the  back 
house  is  on  fire.  It  is  very  difficult  to  buy  fire  insurance  in  the 
middle  of  an  earthquake,  let's  say,  if  you  live  in  California,  like  I 
do,  or  if  your  house  is  on  fire.  Certainly  one  of  the  things  we  all 
should  be  striving  for  is  to  get  people  to  think  about  this  at  a 
younger  age  to  see  if,  you  know,  this  is  part  of  their,  if  you  will, 
retirement  planning  or  financial  planning.  You  know,  it  is  very  dif- 
ficult when  you  are  talking  about  a  market  which,  by  its  very 
nature,  when  you  are  talking  long-term  care,  is  sold  to  current  el- 
derly people  as  a  "substandard"  market,  to  talk  about  people  who 
are  coming  to  you  that  are  currently  very  sick  and  very  ill,  provid- 
ing, if  you  will,  a  dollar-for-doUar  benefit  for  premium  benefit 
dollar. 

Mr.  Wyden.  You  are  not  saying,  though,  that  if  you  have  a 
family  history  of  sickness  or  something,  tough  luck,  the  private  in- 
surance industry  is  not  interested. 

Mr.  Hagen.  No,  no,  not  at  all.  As  a  matter  of  fact,  the  vast  ma- 
jority of  people  that  apply  for  our  policy  are  accepted  and  the 
policy  is  issued. 

Mr.  Wyden.  If  your  company  knows  of  a  particular  community  of 
people  that  was  especially  likely  to  live  longer  lives  and  to  be  freer 
from  the  need  for  long-term  care  insurance  than  the  average 
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American,  what  does  your  company  do?  Do  you,  in  effect,  go  out 
and  try  to  seek  them — seek  them  out,  or  how  would  something  Hke 
that  be  handled? 

Mr.  Hagen.  That's  kind  of  hypothetical.  I  don't  think  we  have 
ever  looked  at  it  quite  that  way  before,  and,  quite  honestly,  I  have 
never  thought  about  it  that  way.  We  certainly  do  nothing  like  that 
now,  that  I  am  aware  of.  We  are  making  a  great  effort  to  make 
this  product  available  to  persons,  let's  say,  50  to  65  years  of  age, 
but  we  do  nothing  other  than  perhaps  on  an  age  basis  that  looks  at 
the  market  in  that  way,  if  you  will. 

Mr.  Wyden.  Well,  the  flip  side:  If  your  company  knows  of  a  par- 
ticular community  of  people,  for  example,  who  had  a  number  of 
medical  conditions  that  were  especially  debilitating,  do  you,  in 
effect,  try  to  avoid  selling  products  to  them? 

Mr.  Hagen.  No,  no.  It  is  all  individual  underwriting.  It  would  be 
basically  on  that  individual  within  that  community  and  what  their 
health  condition  and  status  is,  because  you  certainly  couldn't  pre- 
sume that  all  of  them  had  that  same  condition  even  though  the 
prevalence  would  be  much  higher  in  the  community  perhaps  for 
heart  disease,  stroke,  whatever  it  might  be. 

Mr.  Wallack.  Mr.  Wyden. 

Mr.  Wyden.  Yes. 

Mr.  Wallack.  One  of  the  key  issues  on  underwriting  is  really — it 
is  really  the  early  years,  not  the  ones  out  20  and  30  years  away. 
The  real  risk  20  and  30  years  away  is  how  well  you  are  going  to  do 
in  your  portfolio  and  what  is  your  interest  rate  going  to  be.  That 
determines  whether  you  are  going  to  have  enough  money  to  pay 
your  benefits.  You  really  want  to  underwrite,  and  the  real  benefit 
from  underwriting  is  in  the  first  couple  of  years  to  get  that  healthy 
population.  So  the  real  concern,  I  think,  is  for  those  who  are  cur- 
rently disabled  who  really  aren't  going  to  be  able  to  get  insurance, 
and  what  are  we  going  to  do  about  those,  and  whether  to  then 
build  a  new  program  for  them. 

Mr.  Wyden.  I  am  still  not  clear,  though,  on  this  point  of  where 
sick  people  go  to  get,  you  know,  private  long-term  care  insurance. 
Mr.  Hagen,  you  have  given  me  an  answer,  and,  you  know,  your 
company  is  a  leader  in  the  field.  I  find  it  very,  very  hard  to  believe 
that  a  large  number  of  insurance  companies  all  over  the  United 
States  employ  the  thinking  that  you  are  talking  about.  I  mean,  I 
have  to  say  to  myself  that  if  there  is  a  community— say  a  minority 
community— where  there  is  a  significant  family  pattern  of  strokes 
or  something  like  that,  I  have  got  to  think  that  there  is  a  fair 
amount  of  effort  put  in,  in  the  private  insurance  industry,  to  factor 
that  into  their  selling  practices.  You  have  told  me,  and  we  are  cer- 
tainly aware  of  the  effort  of  your  company  to  address  these  matters 
responsibly,  but  it  is  hard  to  see  how  the  kind  of  problem  I  am 
talking  about  doesn't  exist  out  there. 

Mr.  Hagen.  All  I  can  say  is,  Mr.  Wyden,  that  I  am  unaware  of  it 
in  the  long-term  care  industry.  Certainly  our  company  has  never 
engaged  in  such  practices.  Frankly,  if  we  ever  were  to  do  so,  I 
imagine  our  parent  company  would  look  very  closely  at  what  that 
says  for  the  credibility  of  American  Express  and  the  name  of  our 
company  as  a  whole. 
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Mr.  Wyden.  If  your  company  were  to  learn  that  this  kind  of 
thing  were  going  on,  that  a  company  or — plural — companies  were 
avoiding  selling  to  a  particular  community  or  population  or  were, 
say,  underpricing,  which  might  be  another  problem  that  would  be 
frequent,  do  you  think  your  company  and  other  leaders  should,  in 
effect,  get  on  the  phone  to  the  regulators  and  tell  them  about  these 
kinds  of  abuses? 

Mr.  Hagen.  Yes,  I  think  we  should.  I  think  there  is  a  lot  of  con- 
tact that  our  company  has  with  the  regulators  already  through  the 
NAIC  and  individually  with  the  States,  and  we  would  certainly,  if 
we  felt  we  saw  a  pattern  of  unfair  practices  like  that,  to  the  extent 
that  we  could  do  so,  we  could  make  sure  that,  I  think,  that  they 
were  aware  of  something  that  was  going  on  out  there. 

Mr.  Wyden.  Because  I  think  the  subcommittee  found  that  compa- 
nies were  very  bashful  about  naming  other  companies  where  they 
felt  these  kinds  of  practices  were  going  on,  but  you  feel  that  be- 
tween companies  and  the  regulators  it  is  different  in  that  they  are 
exchanging  a  lot  of  information  about  these  

Mr.  Hagen.  Maybe  not  a  lot,  but  I  don't  know — there  was  some 
exchange  of  information,  yes,  and  I  feel  people  like  Commissioner 
Pomeroy  obviously,  at  least  from  my  perspective,  have  built  up 
quite  a  bit  of  credibility  within  the  industry  as  well  in  trying  to 
address  these  issues  honestly  and  forthrightly. 

Mr.  Wyden.  From  the  standpoint  of  marketing— just  one  last 
question  for  you,  Mr.  Hagen — are  the  children  of  the  elderly  now 
becoming  one  of  the  prime  targets  for  those  marketing  private 
long-term  care  insurance? 

Mr.  Hagen.  Interestingly,  that  has  not  been  our  experience.  Our 
experience  has  been  almost  the  opposite.  Where  a  child  gets  in- 
volved other  than  to  confirm  a  decision  that  an  elderly  person  has 
already  made  to  buy  or  not  buy  a  product,  what  we  see  usually  is  a 
somewhat  resistance  on  the  elder's  part  to  purchasing  the  product. 
If  Johnny  or  Susie  comes  to  you  and  says,  ''Hey,  Mom,  I  have  a 
nursing  home  policy;  it  is  a  good  policy;  we  think  you  should  look 
into  buying  it,  and  we  would  encourage  you  to  do  so,"  perhaps 
mom  might  think  that  Johnny  and  Susie  had  some  idea  of  putting 
mom  in  a  nursing  home  some  time  soon,  and  I  think  there  are 
some  attitudinal  barriers  that  exist  there. 

Mr.  Wyden.  One  other  question  that  I  did  want  to  ask.  You  all 
said  that  you  would  support  minimal  Federal  standards  for  private 
long-term  care  insurance.  Let  me  ask  you  again  by  way  of  saying, 
would  you  support  minimal  Federal  standards  for  private  long- 
term  care  insurance  even  if  there  were  not  the  tax  breaks  and  the 
tax  expenditures? 

Mr.  Hagen. 

Mr.  Hagen.  Yes,  we  would,  but  I  appreciate  the  linkage  you  just 
made.  I  think  it  makes  some  sense,  perhaps,  to  link  the  two. 

Mr.  Wyden.  I  am  telling  you  that,  as  a  policy  maker,  first  of  all, 
the  question  of  expenditures  and  tax  bills,  there  are  many  commit- 
tees other  than  the  Energy  and  Commerce  Committee  which  have 
a  role  in  that,  and  what  I  wanted  to  do  was  to  get  your  view  specif- 
ically on  whether  or  not  you  would  support  minimal  Federal  stand- 
ards even  if  there  was  not  that  linkage,  and  I  gather  that  you 
would. 
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Mr.  Hagen.  Yes. 

Mr.  Wyden.  Although  you  would  prefer  to  have  them  linked. 
Mr.  Hagen.  Probably,  yes. 
Mr.  Wyden.  All  right. 
Dr.  Wallack. 

Mr.  Wallack.  I  guess,  as  I  said  in  my  testimony,  I  view  what  I 
call  the  lemons  in  the  industry  sort  of  going  to  dominate  it  in 
terms  of  mind  set,  so  I  think  if  the  Federal  standards  deal  with 
what  I  think  are  real  consumer  protection  issues,  not  necessarily 
benefits  in  prices  but  real  consumer  protection  issues,  I  could  sup- 
port that. 

Mr.  Wyden.  OK. 

Mr.  Wiener.  I  would  support  minimum  standards,  and,  in  fact,  I 
am  generally  opposed  to  tax  credits  for  purchase  of  insurance.  I 
think  that  is  a  very  inefficient  way  to  spend  your  money,  and, 
frankly,  I  have  doubts  that  it  would  have  the  kind  of  jump  start 
effect  that  Stan  believes  it  would  in  terms  of  saving — I  mean  cash 
money.  IRA's  had  a  very  strong  tax  benefit,  yet  at  its  height,  with 
the  tax  rates  much  higher  than  they  are  now,  only  15  percent  of 
the  population  claimed  any  IRA  benefits  in  any  given  year. 

Mr.  Wyden.  One  last  question,  Dr.  Wallack,  Mr.  Hagen.  You 
know,  the  industry  has  made  the  point,  really,  that,  you  know, 
well-to-do  people  should  not,  in  effect,  be  part  of  publicly  subsidized 
long-term  care  programs.  I  hear  people  say  Donald  Trump  should 
not  somehow  be  the  recipient  of  some  public  long-term  care  pro- 
gram. Given  that  the  industry  feels  that  way,  is  it  likely  that  the 
industry  is  now  going  to  be  up  on  the  Hill,  lobbying  vigorously  for 
expanded  Medicaid,  so  that  we  can  really  get  additional  resources 
out  there  to  low  income  people?  Is  that  on  the  American  Express 
agenda? 

Mr.  Hagen.  It  is  on  American  Express's  public  policy  agenda.  We 
believe,  as  I  think  Stan  had  indicated  before  and  perhaps  Josh  as 
well,  that  there  has  to  be  a  pluralistic  approach  here  and  we  have 
to  do  something  to  make  Medicaid  a  much  more  intelligent  pro- 
gram than  it  is  right  now. 

Mr.  Wyden.  Dr.  Wallack. 

Mr.  Wallack.  I  would  hope  so,  and  certainly  anybody  that  is 
looking  at  trying  to  solve  this  problem  has  got  to  both  widen  and 
broaden  Medicaid  to  be  a  better  program. 

Mr.  Wyden.  Well,  it  will  be  interesting  in  the  days  ahead  to  look 
to  HIAA  and  other  insurers  to  see  them  lobbying  vigorously  for  ex- 
panded Medicaid  as  they  have  been  lobbying  vigorously  for  the  var- 
ious tax  incentives  for  private  long-term  care  insurance,  but  you  all 
have  been  candid  and  helpful,  and  it  has  been  a  long  morning  and 
afternoon,  and  if  you  all  would  like  to  add  anything  further  before 
we  wrap  up,  you  are  welcome  to  at  this  time. 

Mr.  Wiener.  I  would  just  make  one  point,  and  I  have  never 
really  known  whether  the  industry  does  this  or  not,  sort  of  follow- 
ing up  on  your  sort  of  certain  areas  or  communities  that  have 
either  a  low  or  a  high  nursing  home  use  rate.  It  seems  to  me  that 
it  is  not  so  much  communities  as  it  is  States.  We  well  know  that 
Wisconsin/Minnesota  has  a  nursing  home  use  rate  that  is  four 
times  that  of  Florida,  and  the  question  I  would  have  is,  are  compa- 
nies pricing  their  policies  based  on  the  assumption  that  they  are 
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going  to  sell  in  Florida,  and  Alabama,  and  sort  of  Arizona,  which 
have  very  low  nursing  home  use  rates,  or  are  they  going  to  assume 
that  they  are  going  to  be  selling  in  Minnesota,  Wisconsin,  and 
those  high  use  rates?  It  makes  a  real  big  difference  in  terms  of 
what  your  ultimate  utilization  rates  are. 

Mr.  Wyden.  Well,  Dr.  Wiener,  a  good  point  to  end  on.  You  are 
being  too  logical,  and  we  can't  let  all  this  logic  break  out  constant- 
ly. But  all  of  you  have  been  very  helpful.  It  has  been  an  excellent 
panel  to  wrap  up.  It  gives  us  a  very  useful  vantage  point,  and  we 
are  going  to  be  wanting  to  talk  to  you  in  the  days  ahead.  We  are 
going  to  leave  the  record  open  for  questions  from  both  the  majority 
and  minority  staff. 

Let  me  just  check  with  minority  counsel  whether  there  is  any- 
thing else  he  would  like  to  have  added. 

They  will  be  submitting  questions  to  this  panel  and  perhaps 
others,  and  the  subcommittee  is  adjourned. 

[Whereupon,  at  3:02  p.m.,  the  subcommittee  was  adjourned.] 

[The  following  responses  to  subcommittee  questions  were  re- 
ceived for  the  record:] 
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Questions  for  Mr.  Hagen 


Q.       During  the  course  of  this  investigation,  we  heard  repeatedly 
from  actuaries,  economists  and  high-ranking  individuals  in 
insurance  companies  that  little  good  data  will  be  available 
for  ten  to  15  years  in  this  area.     We  also  heard  that 
responsible  companies  are  investing  as  much  on  research  as 
they  are  on  marketing  and  that  caution  is  the  responsible 
course.  Would  you  take  issue  with  these  observations? 

Q.       If  good  data  is  available  to  some  sources  but  not  others, 
should  it  be  shared  throughout  the  industry  to  foster 
development  of  products  and  to  help  public  policy-makers? 

Q.       Are  there  strong  reasons  why  certain  data  about  claims 

experience,  lapse  rates,  recisions  and  denials  should  be 
kept  proprietary  when  they  can  tell  us  so  much  about  the 
relative  performance  of  companies? 

Q.       Are  you  troubled  by  the  performance  of  some  companies  in  the 
data  which  the  Subcommittee  released  at  this  hearing? 

Q.       What  is  a  reasonable  lapse  rate,  a  rescission  rate,  or 

denied  claim  rate?  And  what  might  the  very  high  numbers  in 
the  Committee's  compilations  tell  us  about  some  of  the 
companies  which  seem  to  have  particularly  high  rates? 

Q.       Are  people  selling  long-term  care  insurance  for  AMEX 

coordinating  their  efforts  with  stock  brokers  or  others  who 
might  sell  other  sorts  of  financial  instruments  or 
securities?    Why  or  why  not? 

Q.       Should  a  company  like  American  Express  which  owns  companies 
with  broad  experience  in  a  range  of  financial  instruments 
have  an  obligation  to  help  potential  clients  select  the  most 
appropriate  products  —  be  they  securities  or  insurance 
policies,  and  irrespective  of  who  the  seller  of  the  products 
is? 

Q.       What  plans  does  AMEX  have  for  broader  marketing  of  long-term 
care  insurance?    Might  you  market,  for  instance,  through 
banks? 

Q.       Do  companies  like  AMEX  have  a  moral  or  legal  obligation  to 
improve  older  restrictive  policies  purchased  before  new 
regulations  became  effective? 
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Ronald  D.  Hagen 

Vice  President 

1650  Los  Gamos  Drive 

San  Rafael.  CA  94903-1899 

(415)  492-7976 


July  24, 1990 


Mr.  Donald  Shriber 

Energy  and  Commerce  Committee 

2145  RHOB 

Washington,  DC  20515 
Dear  Don: 

1.  a.      Yes.  On  an  industry-wide  basis  it  will  take  at  least  10  to  20  years  before 

credible  experience  emerges.  However,  this  assumes  a  stable  provider 
network  and  reasonably  constant  public  attitude  toward  nursing 
homes,  adult  day  care,  etc.  If  either  of  these  changes  significantly  (e.g. 
nursing  homes  become  considerably  more  attractive  as  a  setting  for 
one's  final  years),  then  this  process  could  take  considerably  longer. 

Currently,  the  Society  of  Actuaries  is  working  on  an  inter-company 
study  to  aggregate  experience  among  long-term  care  insurers.  This  is 
traditionally  their  role,  and  we  believe  they  are  best  suited  to  perform 
the  data  gathering  and  analysis  of  such  experience. 

b.      We  can't  speak  for  other  companies,  but  ours  has  spent  a  considerable 
amount  to  better  understand  the  events  we're  insuring  and  their 
associated  risks.  However,  if  commissions  are  considered  to  be  a  part  of 
marketing  expenses,  then  dearly  no  one  (us  included)  is  spending 
equal  amounts. 

2.  The  NAIC  is  currently  promulgating  standards  for  reporting  loss 
experience.  We  support  these  efforts  to  the  degree  that  they  balance  the 
needs  of  regulators  with  the  proprietary  nature  of  company  experience. 
The  current  framework  outlined  by  the  NAIC  is  appropriate. 

3.  There  is  no  reason  that  claim  denials  and  rescissions  should  not  be 
made  public.  NAIC  Model  regulations  covering  Post  Claim 
Underwriting  practices  go  a  considerable  way  toward  protecting  against 
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potential  abuses,  but  more  needs  to  be  done.  Regulators  and  the  public 
deserve  to  know  how  a  company  deals  with  requests  for  benefits. 
Insurers  should  be  compelled  to  make  public  such  information  on 
rescissions  and  denials.  There  remains,  however,  some  question  as  to 
the  appropriateness  and  value  of  "releasing"  paid  claim  information 
given  the  nature  of  claim  incurral  patterns  for  this  "long-tail"  long- 
term  care  product  and  the  potential  for  misunderstanding  such  data, 
especially  as  it  relates  to  other  accident  and  health  insurance  products. 

4.  Clearly  we  are.  If  the  industry,  in  cooperation  with  the  states,  fails  to 
police  itself,  then  if  s  clear  that  abuses  will  ultimately  be  dealt  with 
through  standardization  of  policy  forms  as  is  currently  taking  place 
with  Medicare  Supplement  insurance.  This  will  "lock  us  in  place"  and 
inhibit  the  continued  improvement  and  evolution  of  long-term  care 
products. 

5.  Reasonable  initial  lapse  assumptions  would  be  the  statutory 
recommended  rates  for  individual  accident  and  health  insurance. 
These  are  generally  in  the  range  of  8%  to  10%  annually  (not  counting 
deaths).  Insurers  would  want  to  adjust  these  rates  for  future  pricing  as 
experience  emerges. 

Denial  and  rescission  rates  should  obviously  be  kept  as  absolutely  low 
as  possible.  High  lapse  rates  indicate  possible  internal  replacement  and 
"rolling"  of  business  as  we  described  in  our  response  to  Gordon 
Trapnell's  paper.  High  denial  and  rescission  rates  in  many  instances 
speak  to  claim  and  rating  abuses. 

6.  Yes.  This  integration  of  effort  is  just  beginning  and  is  on  the  rise. 
Protection  against  the  expense  of  long-term  care  is  clearly  a  part  of 
estate  and  financial  planning  for  seniors. 

7.  The  obligation  of  brokers,  planners,  or  agents  is  to  provide  education 
and  service.  Standards  will  vary  by  the  code  of  ethics  subscribed  to  by 
particular  distribution  sources.  Within  AMEX,  there  is  not  one  code 
for  all  sources. 

8.  AMEX  has  engaged  in  marketing  agreements  with  several  bank  and 
financial  planning  organizations.  We  have  done  this  in  connection 
with  the  belief  that  long-term  care  insurance  is  a  part  of  estate  and 
financial  planning  for  seruors. 

9.  For  example,  until  the  fall  of  1988,  our  company  sold  nursing  home 
policies  which  required  a  three  day  hospital  stay  prior  to  qualifying  for 
nursing  home  benefits.  Though  this  product  generally  can  no  longer 
be  sold,  we  still  believe  it  provides  as  much  value  as  any  long-term  care 
product  sold  today.  We  believe  the  claim  figures  we've  released  on  this 
product  (which  show  that  98%  of  claim  requests  which  met  the 
deductible  received  benefits)  support  this  position. 

Sincerely, 


Ronald  D.  Hagen 


RDH:pkw 
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Thc^BrookingsInstiiuHon 

1775  MASSACHUSETTS  AVENUE  N.W.  /  WASHINGTON  D.C.  2OO36-2188  /  TELEPHONE:  (202)  797-60OO 


Honorable  John  D.  Dingell 
Chairman,  Subcommittee  on  Oversight 

and  Investigations 
Committee  on  Energy  and  Commerce 
U.S.  House  of  Representatives 
Rayburn  House  Office  Building 
Room  2323 

Washington,  D.C.  20515 

Dear  Chairman  Dingell: 

I  was  happy  to  testify  at  the  May  2,  1990,  hearing  on  private  long- 
term  care  insurance.  Please  find  enclosed  my  answers  to  the  additional 
questions  that  were  submitted  for  the  hearing  record. 


Economic  Studies  Program 


Jtine  18,  1990 


Senior  Fellow 


Enclosures 


cables:  brookinst  /  FAX  telephone:  (202)  797-6004 


249 


2 


QUESTIONS  FOR  JOSHUA  M.  WIENER 


Q.    An  increasing  body  of  research  is  being  developed  which  shows  which 
income  classes  would  most  benefit  from  long-term  care  insurance.  How 
much  promise  is  there  for  using  such  research  in  helping  guide  people 
in  their  choices  about  whether  to  purchase  coverage? 

There  are  several  reasons  why  people  purchase  long-term  care 
insurance.     One  reason  is  to  protect  assets  from  depletion.  The 
research  alluded  to  in  the  question  can  help  people  decide  whether  or 
not  to  purchase  long-term  care  insurance.    One  obvious  consequence  of 
this  line  of  analysis  is  that  people  without  assets  have  little  reason 
to  buy  insurance. 

However,  the  situation  is  not  so  simple.     People  also  buy  insurance 
to  avoid  going  on  welfare,  to  obtain  home  care  services,  and  to  gain 
access  to  better  quality  facilities.    Under  what  conditions  it  makes 
sense  for  the  elderly  or  others  to  buy  insurance  to  achieve  these  goals 
is  not  so  clear. 

Q.    You  and  Mr.  Wallack  have  different  views  about  what  percentage  of 
the  population  could  afford  to  buy  long-term  care  insurance.  Assuming 
we  could  get  an  exact  number,  wouldn't  that  still  leave  open  the 
question  of  how  many  people  actually  would  purchase  it  and  at  what 
price? 

That  is  absolutely  correct.     In  fact,  Mr,  Wallack  and  I  are  quite 
close  in  our  estimates  of  what  proportion  of  the  population  will 
actually  purchase  insurance. 

Q.    One  seller  told  us  that  people's  willingness  to  buy  bears  no 
resemblance  to  how  much  they  say  they  will  spend  when  responding  to 
surveys.     Do  you  agree? 

I  have  no  first  hand  experience  or  data  with  which  to  address  this 
issue.     In  general,  however,  many  more  people  say  they  are  interested 
in  long-term  care  insurance  than  actually  buy  policies. 

0.    You  have  written  about  a  range  of  options  for  financing  long-term 
care  including  private  insurance,  reverse  equity  mortgages,  and 
continuing  care  retirement  communities.    What  is  your  view  of  the 
government  providing  explicit  subsidies  to  encourage  such  programs. 

In  general,  the  current  absence  of  private  sector  financing 
mechanisms  is  the  result  of  a  lack  of  effective  demand  and  the 
reluctance  of  the  private  sector  to  take  the  necessary  risks  in  making 
financing  options  available.     It  is  not  the  result  of  major  government 
barriers.    Although  social/health  maintenance  organizations,  continuing 
care  retirement  communities,  and  home  equity  conversions  should  be 
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encouraged,  they  are  likely  to  play  a  very  small  role  in  future 
financing  of  long-term  care.     Private  long-term  care  insurance  has  the 
best  chance  of  playing  a  major  role.     Possible  government  support  for 
private  sector  initiatives  falls  into  two  main  categories--f irst, 
general  support  through  sponsoring  data  collection,  research,  and 
demonstrations,  conducting  public  education,  and  establishing  a 
regulatory  environment  conducive  to  market  group;  and  second,  more 
aggressive  strategies  such  as  tax  incentives  and  related  approaches. 

There  are  a  variety  of  general  initiatives  that  federal  and  state 
governments  should  take  to  encourage  the  expansion  of  private  sector 
mechanisms,  none  of  which  need  be  very  costly.     First,  the  federal 
government  should  fund  data  collection  and  research  relevant  to 
financing  long-term  care,  including  demonstrations  to  test  a  variety  of 
innovative  financing  and  delivery  approaches.     Timely  and  detailed  data 
on  nursing  home  and  home  care  is  crucial  to  developing  private 
products.     Data  on  the  needs  of  the  under-65  population,  and  on  the 
services  they  use,  is  especially  lacking. 

In  addition,  government  should  work  with  the  private  sector  to 
educate  the  public  about  the  risks,  costs,  and  financing  options 
available  for  long-term  care,  as  well  as  the  current  limitations  of 
coverage  undsr  Medicare,  Medicaid,  and  Medigap  insurance.     To  help 
solve  the  problems  of  af f ordability  and  adverse  selection,  government 
should  urge  the  sale  of  high-quality  group  policies  for  people  under 
age  65  as  well  as  individual  policies  to  the  elderly.     In  this  regard, 
federal  and  state  governments  should  set  an  example  by  making  group 
long-term  care  insurance  available  to  their  own  employees  and  retirees 
and  sharing  in  the  cost. 

In  regulating  long-term  care  insurance,  a  balance  needs  to  be 
struck  between  consumer  protection  and  nuturing  new  products.  The 
model  regulations  of  the  National  Association  of  Insurance 
Commissioners  are  a  set  in  the  right  direction,  but  need  to  be  made 
stronger,  especially  in  the  areas  of  inflation  adjustment. 

A  number  of  proposals  have  been  made  to  provide  tax  incentives  or 
to  subsidize  private  sector  approaches  in  other  ways.     In  general, 
these  proposals  benefit  upper-income  people  and  are  likely  to  have  only 
a  small  impact  on  long-term  care  financing  in  relation  to  the  amount  of 
federal  revenue  lost. 

In  particular,  tax  deductions  or  tax  credits  for  individual  medical 
accounts  are  an  ineffective  and  inefficient  ways  of  subsidizing  long- 
term  care.     Few  benefits  would  go  to  lower-  or  moderate-income  people, 
and  increases  in  savings  are  likely  to  be  low  relative  to  the  cost  of 
care.     Even  if  moderately  successful  in  convincing  people  to  save  for 
their  long-term  care  needs,  tax  sheltered  savings  accounts  could  create 
very  large  tax  losses,  could  lead  most  participants  to  oversave,  and 
would  still  leave  most  people  unprotected. 
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Similar  arguments  apply  to  tax  deductions  or  tax  credits  for  people 
who  purchase  private  long-term  care  insurance.     Since  only  the  most 
affluent  40-50  percent  of  the  elderly  pay  any  income  tax  at  all,  the 
tax  benefits  wold  be  concentrated  on  upper-income  groups  who  can  best 
afford  insurance.     In  addition,  unless  the  tax  credit  were 
exceptionally  large,  it  is  unlikely  to  generate  much  behavioral 
response . 

Some  tax  changes,  however,  should  be  made.    Especially  for  the  baby 
boom  generation,  prefunding  of  long-term  care  insurance  should  be 
encouraged  as  a  way  of  reducing  the  overall  burden  on  the  next 
generation  and  of  lowering  the  cost  of  benefits.     Thus,  although  the 
revenue  loss  needs  to  be  estimated,  changes  in  the  tax  law  that  would 
make  it  more  advantageous  for  employers  to  contribute  to  long-term  care 
insurance  are  desirable  in  principle.     For  similar  reasons,  the  tax 
status  of  long-term  care  insurance  should  be  clarified  to  explicitly 
allow  the  tax-free  build-up  of  reserves. 

Q.     Is  long-term  care  insurance  merely  protection  against  asset 
depletion,  and  if  so  is  it  the  most  efficient  way  to  protect  assets? 

As  indicated  above,  protection  of  assets  is  one  of  the  principal 
goals  of  private  long-term  care  insurance.  To  a  large  extent,  this  is 
the  way  the  products  have  been  marketed.  It  is  not,  however,  the  only 
reason  why  people  buy  insurance  or  why  public  policy  should  be 
interested  in  long-term  care.  Individuals  also  buy  insurance  to  avoid 
welfare  stigma,  to  avoid  being  a  burden  on  their  children,  and  to  have 
better  access  to  home  care  services  and  nursing  home  providers. 

As  asset  protection,  current  private  long-term  care  insurance  can 
be  faulted  for  having  high  administrative  costs  and  for  selling 
policies  that  do  not  have  a  large  enough  deductible. 

Q.     As  an  economist,  how  do  you  view  the  trade-off  between  cash  value 
products  and  increased  price. 

There  is  no  free  lunch.     Improvements  in  private  insurance 
products--including  better  inflation  protection,  nonforfeiture  values, 
and  more  home  care--will  all  raise  premiums.     The  higher  the  premiums, 
the  less  affordable  products  become.     I  do  not  have  information  on  how 
large  an  increase  in  premiums  would  be  caused  by  mandatory 
nonforfeiture  values.     However,  given  the  allegations  of  high  lapse 
rates  for  these  products  (either  assumed  or  created),  it  would  seem 
highly  desirable  to  have  mandatory  nonforfeiture  values.     The  fact  that 
individuals  pay  more  in  the  early  years  than  their  actuarial  risk 
warrants  would  seem  to  make  some  nonforfeiture  value  essential.  In 
order  to  avoid  complications  with  the  tax  code,  something  other  than  a 
cash  value  (e.g..  reduced  paid-up  benefits)  would  probably  be 
desirable . 

Q.     If  we  are  to  fund  the  long-term  care  needs  of  all  Americans- 
-whether  through  a  private,  public,  or  combined  program--at  what  age 
would  people  have  to  begin  contributing  to  have  a  viable,  affordable 
program? 

For  private  insurance  to  penetrate  a  substantial  portion  of  the 
population,  it  is  critical  that  people  purchase  policies  well  before 
age  65.     Only  by  buying  policies  at  younger  ages  will  policies  become 
affordable.     Inflation  protection,  which  is  important  at  older  ages, 
becomes  absolutely  essential  for  the  under  age-65  population. 

For  public  insurance,  it  is  clear  that  the  costs  will  be  too  large 
to  be  borne  solely  by  the  elderly  population.     Thus,  they  will  need  to 
be  spread  over  the  adult  population  as  a  whole.     By  spreading  the 
expenditures  over  the  entire  population,  the  costs  to  any  one 
individual  will  be  reduced. 
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